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Opinion  op  the  Court  : 

This  action  is  in  debt  for  a  penalty  of  (80,000,  named  in 
a  bond  executed  by  the  defendant  Kaufman  for  himself, 
and  in  behalf  of  the  other  defendants,  dated  December  9, 

1864.  The  condition  of  the  bond,  as  set  out  in  the  declara- 
tion, is  substantially  that  the  defendants  shall,  in  all  respects, 
perform  the  stipulations  of  a  written  agreement  executed 
by  the  parties  on  the  aboye-named  day,  and  on  the  failure 
of  the  defendants  so  to  do,  they  shall  forfeit  and  pay  to  the 
plaintiff  on  March  1,  1865,  the  said  sum  of  (30,000  as 
liquidated  damages.  The  declaration  then  sets  out  some 
of  the  covenants  in  said  agreement,  reciting  in  substance 
that  the  plaintiff  had  discovered  valuable  improvements 
both  in  the  process  and  apparatus  for  the  brewing  of  beer, 
which  the  defendants  were  desirous  of  using  in  their 
brewery  at  Cincinnati,  in  making  lager  beer;  and  aver- 
ring that  the  plaintiff*,  in  consideration  of  the  sum  of 
(30,000,  to  be  paid  to  him  by  the  defendants  on  March  1, 

1865,  agreed  to  communicate  to  the  defendant,  Kaufman, 
the  knowledge  of  his  improvements  in  brewing,  and  to 
the  best  of  his  ability  to  instruct  them  in  the  art  of 
brewing,  so  that  they  could  make  lager  beer  of  a  good 
quality  in  ,the  hottest  weather,  if  his  mode  was  properly 
applied.  The  declaration  further  avers,  that  it  was  one  of 
the  stipulations  of  said  agreement,  that  said  Kaufman  was 
to  eall  at  j;he  plaintiff's  office,  in  the  city  of  New  York,  to 
receive  instructions  in  the  use  of  said  improvement.  It  is 
then  averred  that  the  plaintiff  fulfilled  his  part  of  the  agree- 
ment by  communicating  to  Kaufman  the  necessary  infor- 
mation as  to  the  use  of  his  improvements,  and  that  he  re- 
ceived the  same.  Profert  is  made  of  the  bond,  and  of  the 
agreement ;  i^d  the  breach  Aorecrad^  is  the  non-payment  of 
the  (80,000,  on  the  said  Ist  of  March,  or  at  any  other  time. 

Upon  the  ^pplioation  of  the  defendants,  oyer  of  the  bond 
and  the  coUateml  agreement  was  ordered  by  the  court; 
t^nd  the  defendants  now  .come  into  court,  and  after  setting 
fbiUXf  in  hoc  verba^  these  instruments,  demur  to  the  declara- 
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tion  specially,  stating  as  the  causes  of  demarrer :  1.  A  vari- 
atLce  between  the  agreement,  as  set  forth  in  the  declaration 
and  as  it  is  exhibited  npon  oyer,  in  that  the  declaration 
avers  that  the  defendants  bound  themselves  nnconditionally 
to  pay  the  plaintiff  $80,000,  on  or  before  March  1, 1865, 
contrary  to  the  true  and  legal  intent  of  said  agree- 
ment ;  2.  That  the  declaration  does  not  aver  any  sufficient 
breach  of  the  writing  obligatory  set  forth  in  the  declara- 
tion. 

The  demurrer  undoubtedly  presents  the  question,  whether 
upon  the  bond  and  the  agreement,  as  set  forth  upon  oyer, 
the  plaintiff  exhibits  a  prima  f(une  right  to  recover  the  sum 
claimed  in  his  declaration,  or  whether  he  shall  be  held  to 
set  ap  his  defense  by  plea.  Practically  it  would  seem  of 
very  little  importance,  so  far  as  the  interests  of  the  defend* 
ants  are  concerned,  whether  the  decision  on  the  demurrer 
is  for  or  against  them.  If  the  demurrer  is  overruled,  they 
will  have  the  right  to  set  forth  any  defense  they  may  have, 
by  plea,  with  the  privilege  of  a  full  trial  by  a  jury,  on  the 
tssuee  presented. 

The  agreement  between  these  parties  is  unique  in  its 
character,  and  very  inartificially  drawn.  It  may  not  be  an 
unreasonable  supposition,  from  its  peculiar  structure  and 
terms,  that  as  lager  beer  was  the  principal  subject-matter, 
that  agreeable  beverage  had  a  controlling  influence  in  its 
execution. 

Beferring  to  the  agreement,  the  only  act  to  be  done  by 
the  plaintiff  was  the  communication  to  the  defendant,  Kanf* 
man,  of  the  knowledge  of  the  plaintiff's  improvement  in 
the  art  of  making  lager  beer,  and  permission  to  use  the 
utensils  or  apparatus  of  the  plaintiff  in  its  mannfaoture. 
The  declaration  avers  performance  by  the  plaintiff  of  this 
part  of  the  agreement ;  and  by  its  terms,  that  was  the  con- 
sideration for  the  undertaking  by  the  defendants  to  pay  the^ 
plaintiff  the  sum  named  as  the  pyenahy  of  the  bond.  A» 
already  noticed,  the  only  breach  aseigiied  to  the  nonpay- 
ment of  this  sum.    These  avemmte  oleariy  show  a  frima 
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fade  right  of  action  in  the  plaintiff*.  Bnt  it  is  insieted  by 
the  counsel  for  the  defendant,  that  the  declaration  wholly 
omits  an  essential  part  of  the  agreement,  namely,  the  stip- 
nlation  that  if  the  defendants,  on  the  trial  of  the  plaintift'^s 
method  of  brewing,  did  not  find  it  to  be  better  than  the 
method  or  process  previously  used  by  them,  they  were 
at  liberty,  on  or  before  March  1,  1865,  to  discontinue 
the  use  of  it ;  and  in  that  event  were  not  to  be  liable  to 
pay  anything  for  the  knowledge  or  information  imparted 
to  them  by  the  plaintiff.  This  provision  undoubtedly  se- 
cured a  very  important  right  to  the  defendants ;  a  right  to 
abandon  the  use  of  the  plaintiff's  improvement  on  or  be- 
fore the  1st  of  March,  if  in  their  judgment  it  was  not  use- 
ful or  valuable.  It  is  insisted  that  the  declaration  in  order 
to  the  setting  forth  of  a  legal  cause  of  action  as  for  a  breach 
of  defendants'  stipulations,  should  have  averred  affirma- 
tively, that  they  did  continue  the  use  after  the  1st  of  March, 
and  thereby  became  liable  to  pay  the  (80,000  named  as  the 
penalty  for  a  violation  of  their  agreement. 

There  can  be  no  question  that  the  agreement  fully  and 
distinctly  recognizes  the  right  of  the  defendants  to  discon- 
tinue the  use  of  plaintiff's  improvement,  if,  in  their  judg- 
ment after  trial,  it  was  of  no  value.  And  it  is  equally  clear, 
that  in  that  event  they  were  absolved  from  all  obligation 
to  pay.  But  was  the  plaintiff*  bound  to  aver  in  his  declara- 
tion, that  they  did  continue  to  use  the  improvement  after 
the  date  mentioned.  It  would  seem  that  after  having  stated 
that  he  had  complied  with  his  agreement  in  communicating 
the  information  as  to  the  character  and  application  of  his ' 
improvement,  which  constituted  the  consideration  for  which 
the  defendants  bound  themselves  to  pay  him  $80,000,  and 
having  averred  the  non-payment  of  this  sum  as  the  breach 
of  the  agreement,  he  states  a  case  which  prima  facie  enti- 
tles him  to  recover.  And  that  the  £Eict  of  non-user,  on  and 
after  the  1st  of  March,  must  be  set  up  by  way  of  plea,  if 
the  fact  is  that  they  ceased  to  use  after  that  date.  The 
non-user  was  a  fact,  in  the  nature  of  a  condition  subsequent, 
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which  the  plaintiff  was  not  bound  to  state.  The  authori- 
ties, I  think,  fully  sustain  this  position.  Gk>uld's  Pleadings, 
p,  177,  sec.  17 ;  p.  179,  sec.  21.  In  2  Chitty's  Pleading,  10 
ed.  252,  it  is  laid  down  as  a  rule  that  it  is  enough  for  each 
party  to  make  out  his  own  case  or  defense.  He  sufficiently 
substantiates  the  charge  or  answer  for  the  purpose  of  plead- 
ing, if  his  pleading  establish  a  prima  fade  charge  or  answer. 
He  is  not  bound  to  anticipate,  and  therefore  is  not  com- 
pelled to  notice  and  remove,  in  bis  declaration  or  plea,  every 
possible  exception,  answer,  or  objection  which  may  exist, 
and  with  which  the  adversary  may  intend  to  oppose  him. 
But  there  is  another  well-settled  principle  .of  special 
pleading  that  has  a  direct  bearing  on  this  question.  It  is 
not  necessary  to  state  matter  which  should  come  more 
properly  from  the  other  side.  Stephen  on  Pleading,  850. 
The  author  says  the  meaning  of  this  is,  that  it  is  not  neces- 
sary to  anticipate  the  answer  of  the  adversary.  And  in 
2  Chitty,  223,  it  is  laid  down,  that  matter  in  defeasance  of 
the  action  need  not  be  stated,  and  whenever  there  is  a  cir- 
cumstance, the  omission  of  which  is  to  defeat  the  plaintiff's 
right  of  action,  prima  facie  well  founded,  whether  called  by 
the  name  of  a  proviso,  or  a  condition  subsequent,  it  must, 
in  its  nature,  be  matter  of  defense,  and  ought  to  be  shown 
in  pleading  by  the  opposite  party.  Now  the  application  of 
this  rule  to  the  question  before  the  court  is  obvious.  The 
ground  of  demurrer  to  the  declaration  is,  that  the  plaintiff 
does  not  allege  the  non-user  of  his  improvement  by  the  de- 
fendants on  or  after  the  1st  of  March,  and  that  such  non- 
user,  under  the  agreement,  was  to  release  the  defendants 
from  their  obligation  to  pay.  But  clearly  this  non-user,  if 
such  was  the  fact,  was  within  the  knowledge  of  defendants 
more  properly  than  of  the  plaintiff,  and  must  be  set  forth 
as  matter  of  defense  by  plea.  The  object  of  all  pleading 
is  to  advise  the  adversary  party  of  what  is  relied  on  to  sus- 
tain or  defeat  the  suit.  Now  it  clearly  was  not  necessary 
for  this  plaintiff  to  notify  the  defendants  of  the  abandon- 
ment of  the  use  of  the  plaintiffs  improvement,  on  the^lst 
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of  March,  by  an  avermeDt  to  that  effect  in  the  declaration ; 
for  the  plain  reason  that  whether  the  defendants  did  or  did 
not  cease  the  use  on  or  before  that  day  was  within  their 
knowledge.  Perhaps  a  fair  constmction  of  the  clause  of 
the  agreement  under  consideration  would  be,  that  the  non- 
payment of  the  sum  agreed  on  as  fixed  damages  on  the 
day  named,  was  to  be  treated  as  notice  of  the  non-user  by 
defendants ;  but  in  the  absence  of  express  notice  of  that 
£ict,  the  plaintiff  was  not  bound  to  regard  this  negative  evi- 
dence as  conclusive.  He  might  have  reason  for  the  conclu- 
sion that  the  failure  to  pay  was  from  some  other  cause  than 
the  abandonment  of  the  use  of  the  plaintiffs  improvements. 

Without  going  more  fully  into  the  consideration  of  the 
qaestions  raised  on  the  demurrer,  my  opinion  is  clear  that 
it  must  be  overruled.  If  the  views  stated  are  correct,  there 
is  no  variance  between  the  declaration  and  the  agreement, 
as  the  plaintiff  was  not  bound  to  set  forth  the  condition  on 
which  the  penalty  of  the  bond  was  to  be  payable ;  nor  in 
making  out  a  prima  fade  cause  of  action,  was  he  bound  to 
aver  any  other  breach  than  the  non-payment  of  the  sum 
named  as  the  penalty.  In  stating  these  views,  I  have  great 
satisfaction  in  knowing  that  if  erroneous,  my  conclusions 
can  work  no  injustice  to  the  defendants.  If  they  have  a 
good  defense  to  this  action  on  the  merits,  the  way  is  plain 
for  making  it  available  to  them.  And  I  may  venture  to 
intimate,  that  the  final  disposition  of  the  case  on  pleas  ex- 
hibiting fully  the  grounds  of  their  defense,  ought  to  be 
more  satisfactory  to  the  defendants  than  a  decision  based 
on  the  legal  points  raised  by  this  demurrer. 

The  demurrer  is  overruled,  and  the  defendants  have  leave 
to  plead. 


FEBRUARY  TERM,  1866. 


United  States  v.  Five  Hundred  Barrels  of  Whisky. 


(district  court.) 
Thb  United  States  v.  Five  Hukbkbd  Barrels  of  Whiskt. 

A  diitriet  attorney  of  the  United  States  is  entitled  to  two  per  cent,  on  all 
moneys  collected,  or  rtaliMed^  in  any  proceeding  under  the  rcTenue  or 
internal  revenue  lawe  ot  the  United  States  conducted  hy  him. 

While  a  proceeding  in  ren^  to  forfeit  distilled  spirits  for  non-compliance 
with  the  provisions  of  the  internal  revenue  laws  of  the  United  States,  was 
pending  in  the  United  States  District  Court,  the  owners  of  said  spirits 
effected  a  compromise  of  the  case  with  the  secretary  of  the  treasury  hy 
the  payment  of  a  large  sum  of  money,  and  accrued  costs,  the  case  heing 
dismissed  and  the  property  released  to  the  owners  hy  order  of  the  sec- 
retary. Upon  motion  of  the  district  attorney,  for  a  retaxation  of  costs 
in  the  case,  to  include  a  commission  to  himself  of  two  per  cent,  upon 
the  sum  paid  to  the  secretary  of  the  treasury :  Held,  that  under  section 
11  of  the  act  of  March  .%  1863,  the  district  attorney  was  entitled  to  re- 
ceive from  the  United  States  two  per  cent,  upon  the  sum  paid  by  the 
terms  of  the  compromise  for  the  release  of  the  property  seized  in  said 
proceeding,  as  well  as  upon  the  sum  paid  as  penalties  incurred  upon  said 
property. 

J2.  M.  Oorwine^  for  the  motion. 
A.  F.  Perry ^  for  United  States. 

Opinion  ov  the  Court  : 

This  case  is  now  before  the  coart  on  the  application  of 
B.  M.  Corwine,  attorney  for  the  United  States  in  this  dis- 
trict, for  a  retaxation  of  costs. 

The  facts  necessary  to  be  noticed,  in  deciding  the  question 
before  the  coart,  are,  substantially,  that  in  September,  1865, 
five  hundred  barrels  of  whisky  were  shipped  from  Nashville, 
Tennessee,  by  the  firm  of  Stephens  k  Stone,  distillers  of 
spirits  in  that  city,  consigned  to  H.  L.  Styles  k  Co., 
of  the  city  of  Cincinnati.  After  the  arrival  of  the  whisky 
here,  it  was  ascertained  by  an  inspector  that  the  barrels 
containing  the  whisky  were  not  branded  as  required  by  the 
internal  revenue  law,  and  that  there  was  reason  to  believe 
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the  whole  amouDt  of  duties  chargeable  on  the  whisky  had 
not  been  paid  at  N^ashville,  and  that  it  had  been  shipped  from 
that  place  in  violation  of  law,  and  was  therefore  liable  to 
forfeiture.  The  inspector  made  complaint  in  due  form, 
and  the  whisky  was  seized,  and  an  information  filed  in  this 
coart  praying  for  its  condemnation. 

It  is  not  necessary,  in  considering  the  question,  to  notice 
all  the  intermediate  proceedings  in  relation  to  the  whisky 
thus  seized.  Notwithstanding  the  certificate  of  the  col- 
lector of  internal  revenue  at  Ifashville,  to  the  effect  that  the 
duties  had  been  fully  paid  by  the  manufacturers,  and  that 
they  had  not  been  guilty  of  any  violation  of  the  law  in  re- 
gard to  the  whisky,  such  facts  were  presented  to  the  com- 
missioner of  internal  revenue  at  Washington  as  to  induce 
the  suspicion  that  the  manufacturers  had  practiced  a  fraud 
upon  the  government;  and  for  the  ascertainment  of  the 
fiacts  in  relation  to  their  transactions,  Mr.  Spooner,  the  col- 
lector for  the  First  congressional  district,  and  Mr.  Eimber, 
an  inspector  for  the  same  district,  were  appointed  special 
commissioners  by  the  head  of  the  bureau  of  internal  rev- 
enue at  Washington,  with  authority  to  proceed  to  Nashville^ 
and  institute  a  thorough  investigation  of  the  doings  of  the 
firm  of  Stephens  &  Stone  in  connection  with  their  business 
as  distillers,  and  report  the  result  to  the  department  at 
Washington.  This  duty  was  promptly  discharged  by  those 
gentlemen,  who  reported,  after  full  investigation,  that  said 
firm  had  failed  to  make  a  full  and  fair  report  of  the  quan- 
tity of  whisky  manufactured  by  them,  and  consequently 
had  subjected  themselves  to  heavy  penalties,  and  the  for- 
feiture of  all  spirits  owned  by  them,  as  well  as  their  entire 
manufacturing  establishment  at  I^ashville.  By  this  report, 
it  appears  that  Stephens  &  Stone  were  in  default  in  the  pay- 
ment of  duties  chargeable  on  the  whisky  made  by  them  to 
the  large  sum  of  $77,740,  and  were  liable,  under  the  statute, 
to  the  payment  of  $52,260  on  penalties  incurred  by  them  ; 
making  in  the  aggregate  upward  of  $130,000. 

Upon  this  development,  these  parties  repaired  to  Wash- 
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ington,  and  effected  a  compromise  with  the  secretary  of  the 
treasury  by  the  payment  of  the  said  sum  of  $180,000 ;  and 
an  order  was  therefore  made  for  the  discontinuance  of 
the  proceedings  in  this  court  against  the  five  hundred  bar- 
rels of  whisky,  and  for  the  restoration  of  the  same  to 
Styles  k  Co.,  on  the  payment  of  accrued  costs.  As 
one  of  the  conditions  of  the  compromise,  it  was  provided 
that  the  percentage  due  to  the  district  attorney  by  law, 
for  his  services  in  filing  and  prosecuting  the  information  in 
this  court,  should  be  paid  by  the  treasury  department  at 
Washington.  An  order  was  therefore  made  for  the  discon- 
tinuance of  the  proceedings  in  this  court,  and  for  the  de- 
livery of  the  five  [hundred  barrels  of  liquor  to  the  said 
Styles  &  Co. 

On  the  presentation  of  his  claim  by  the  district  attorney 
to  the  secretary  of  the  treasury,  he  doubted  his  authority 
to  pay  it,  and  referred  the  question  to  the  attorney-general 
for  his  opinion.  That  officer  decided,  in  substance,  that  the 
question  was  one  involving  the  legal  taxation  of  costs ;  was 
judicial  in  its  character,  and  to  be  decided  by  the  court  in 
which  the  proceeding  was  brought.  The  secretary  of  the 
treasury  thereupon  declined  to  authorize  the  payment  of 
the  claim  until  there  should  be  a  judicial  decision  as  to  its 
legality.  '  In  this  state  of  the  case,  the  district  attorney  has 
very  properly  presented  the  question  for  the  action  of  this 
court,  on  a  motion  to  include  his  claim  as  an  item  in  the 
taxation  of  costs.  He  claims,  as  legally  taxable  for  his 
services  in  the  case,  two  percent,  on  f  130,000,  the  sum  paid 
into  the  treasury  by  Stephens  &  Stone  under  the  compro- 
.  mise  that  has  been  referred  to,  amounting  to  f  2,600. 

This  taxation  is  opposed  by  the  learned  counsel  who  has 
been  retained  by  the  collector  for  the  first  internal  revenue 
district,  probably  with  the  sanction  and  approval  of  the 
secretary  of  the  treasury.  The  first  position  in  his  argu- 
ment is,  that  it  is  not  in  the  competency  of  the  court  to  re- 
form or  amend  the  taxation  of  costs,  after  the  dismissal  of 
the  information  by  order  of  the  treasury  department,  and 
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the  payment  of  the  costs  taxed  in  the  case  by  Stephens  k 
Stone,  according  to  the  terms  of  the  compromise.  This 
point  would  be  well  taken,  if  the  item  now  sought  to  be 
taxed,  if  allowed,  would  be  chargeable  to  them.  But,  as 
they  have  fully  complied  with  the  conditions  upon  which 
the  case  was  compromised,  they  are  clearly  not  liable  for 
any  additional  item  in  the  taxation.  It  is  now  a  question 
between  the  district  attorney  and  the  government.  If  the 
claim  of  the  district  attorney,  in  whole  or  in  part,  is  allowed 
as  a  proper  item  of  taxation,  the  government  will  be  liable 
to  pay  it,  and  is  willing  to  pay  it,  if  it  is  adjudged  to  be 
legal.  Indeed,  it  is  within  the  spirit,  if  not  within  the  let- 
ter, of  the  terms  on  which  the  secretary  of  the  treasury  or- 
dered the  dismissal  of  the  information.  And  if  the  dis- 
trict attorney  has  not  this  remedy,  there  is  no  other  course 
by  which  he  can  obtain  compensation  for  his  services. 

In  addition  to  the  point  suggested,  the  counsel  resisting 
this  taxation  insists:  1.  That  there  is  no  statutory  pro- 
vision under  which  compensation  for  the  services  of  the 
district  attorney  can  be  included  in  the  taxation  of  costs  in 
this  proceeding;  2.  That  if  the  district  attorney's  per  cen- 
tum is  properly  taxable,  it  can  be  estimated  only  on  the 
proceeds  of  the  whi^y  seized  at  Cinciuuati,  and  within  the 
jurisdiction  of  this  court  for  adjudication,  and  not  upon 
the  whole  amount  paid  into  the  treasury  by  Stephens  & 
Stone,  as  due  from  them  for  unpaid  duties  and  the  penal- 
ties resulting  from  their  violation  of  the  law. 

As  to  the  first  of  the  propositions,  the  court  entertains  no  * 
doubt  that  the  district  ttorney  is  entitled  to  compensation 
in  this  case  under  section  11  of  the  act  of  March  8, 
1868.  12  Stat,  at  Lijrge,  741.  That  section  provides  that 
there  shall  be  taxed  and  paid  to  district  attorneys  two  per 
centum  upon  all  moneys  collected  or  realized  in  any  suit 
or  proceeding  arising  under  the  revenue  laws,  conducted 
by  them,  in  which  the  United  States  is  a  party.  The  words 
of  this  section  are  plain  and  intelligible.  It  gives  to  the 
district  attorney  two  per  cent,  on  all  moneys  collected  or 
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realized  in  any  proceeding  anderthe  revenue  laws,  condncted 
by  him.  The  argument  of  the  conusel  is,  that  this  pro* 
vision  was  intended  for,  and  must  be  limited  to,  revenue 
cases  arising  under  that  statute,  and  can  not  be  held  to  em« 
brace  a  case  arising  under  the  internal  revenue  laws.  But 
the  language  of  the  section  does  not  require  this  restriction. 
It  includes  not  revenue  cases  arising  under  that  statute  alone, 
but  all  cases  arising  under  the  revenue  laws ;  embracing  as 
well  such  as  arise  under  the  internal  revenue  laws  as  those 
that  relate  to  import  duties.  If  Congress  had  not  so  in- 
tended, there  would  have  been  words  used  requiring  the 
restricted  interpretation  contended  for.  It  is  argued  that 
the  title  and  subject-matter  of  the  act  impose  this  restriction. 
It  is  entitled  "  An  act  to  prevent  and  punish  frauds  upon 
the  revenue,  to  provide  for  the  more  certain  and  speedy 
collection  of  claims  in  favor  of  the  United  States,  and  for 
other  purposes."  It  is  true  the  subject-matter  of  the  act  re- 
lates to  external  commerce,  but  the  insertion  of  the  words, 
in  the  title,  for  other  purposes^  allows  of  provisions  not  im- 
mediately connected  with  that  subject  And  section  9 
actually  includes  a  subject  wholly  foreign  to  the  general 
purpose  of  the  act,  namely,  the  renting  of  unproductive 
lands  or  other  property  of  the  United  States  acquired 
under  judicial  proceedings.  I  can  not  doubt,  therefore,  tha 
section  11,  before  quoted,  was  intended  to  include,  and  from 
its  phraseology  does  include,  all  cases  arising  under  any 
revenue  act,  whether  it  relates  to  internal  revenue  or  to 
duties  upon  imports.  And  this  conclusion  is  fortified  by 
the  fact  that  the  internal  revenue  laws  contain,  as  I  think, 
no  provision  for  compensation  to  a  district  attorney,  in  the 
form  of  taxable  costs,  as  a  per  centum  on  moneys  collected 
or  realized  in  proceedings  to  enforce  forfeitures  under  those 
laws.  And  it  would  result,  that  if  he  can  not  tax  the  two 
per  cent,  authorized  by  section  11  of  the  act  referred  to^ 
there  is  no  provision  of  law  for  his  compensation  for  serv- 
ices under  the  internal  revenue  laws,  however  laborious  in 
themselves,  or  advantageous  to  the  government. 


12  SOUTHERN  DISTRICT  OF  OHIO. 

^  ^ 

United  States  v.  Five  Hundred  Barriels  of  Whiskj. 

As  to  the  second  point  stated,  namely,  on  what  basis  the 
percentage  claimed  shall  be  estimated,  I  concur  with  the 
views  urged  by  the  counsel  resisting  the  taxation  as  claimed 
by  the  district  attorney.  The  two  per  cent,  to  be  taxed  as 
his  fees  must  be  npon  the  moneys  realized  by  the  United 
States  as  the  proceeds  of  the  property  seized  by  the  process 
of  this  court,  and  within  its  j  arisdiction.  It  is  alleged  by  the 
district  attorney,  that  the  (180,000  paid  by  the  Kashville 
distillers,  for  unpaid  duties  and  penalties,  was  secured  to  the 
government  by  his  vigilance  and  that  of  other  government 
officials  at  Cincinnati,  in  seizing  and  retaining  in  the  cus- 
tody of  the  law  the  500  barrels  of  whisky  consigned  to 
Styles  &  Co.  And  it  is  doubtless  true,  t}iat  the  stupendous 
frauds  practiced  by  Stephens  ft  Stone  would  not  have 
been  developed  except  throngh  the  commendable  zeal  and 
vigilance  of  the  district  attorney  and  the  revenue  officials 
in  this  city.  But  I  can  not  see  that  this  fact  affords  any 
legal  basis  for  a  claim  to  a  per  centum  by  the  district  attor« 
ney  on  the  gross  sum  paid  by  the  Nashville  firm  for  unpaid 
duties  on  spirits  distilled,  and  the  penalties  resulting  from 
their  violations  of  law,  at  a  place  not  within  the  jurisdic- 
tion of  this  court,  and  for  which  no  decree  of  forfeiture 
could  have  been  entered  by  this  court.  The  jurisdiction 
of  this  court  in  this  matter  results  from  the  accidental  cir- 
cumstance that  a  portion  of  the  whisky  manufactured  was 
brought  within  the  Southern  District  of  Ohio,  and  here 
seized  by  legal  process.  Now,  it  is  quite  obvious  that  no 
per  centum  can  be  taxed  to  the  district  attorney  except  on 
the  basis  of  the  proceeds  of  the  whisky  seized,  and  for  the 
condemnation  of  which  the  information  was  tiled,  and  the 
penalties  which,  under  the  statute,  attached  to  it.  This 
will  plainly  appear  from  the  consideration  that  if  there  had 
been  no  compromise  between  the  government  and  the  man- 
ufacturers, and  the  case  had  proceeded  in  this  case  to  a  de- 
cree of  forfeiture,  the  district  attorney's  per  centum  could 
only  have  been  taxed  on  the  amount  realized  from  the  sale 
of  the  whisky.    Although  in  this  case  there  was  no  sale  of 
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the  whisky,  owing  to  the  compromise  made  at  Washing- 
ton,  and  the  consequent  dismissal  of  the  information  filed 
in  this  court,  yet  as  the  amount  claimed  by  the  government 
was  ^*  realized,"  in  the  language  of  the  statute,  the  district 
attorney  is  clearly  entitled  to  two  per  cent,  on  the  sum  for 
which  the  500  barrels  would  have  sold  in  this  market. 
And  he  is  fairly  entitled  to  his  per  centum  on  the  proportion 
which  the  proceeds  of  the  600  barrels  will  bear  to  (52,260, 
being  the  sum  paid  by  the  Nashville  firm  to  the  govern- 
ment as  the  penalties  incurred  by  them  for  violating  the 
law.  The  government  has  ^^  realized  "  the  amount  of  pen- 
alties which  attached  to  all  the  whisky  manufactured,  and 
I  can  not  see  any  good  reason  why  the  district  attorney 
may  not  claim  a  per  centum  on  so  much  of  the  penalties  as 
attaches  to  the  500  barrels  proceeded  against  in  this  court* 
I  shall  direct  the  taxation  to  be  made  on  the  basis  indicated. 
To  make  a  specific  taxation  on  this  principle,  the  market 
value  of  the  whisky  must  be  ascertained,  as  also  the  pro- 
portion of  the  penalties  which  attached  to  the  five  hundred 
barrels  under  the  terms  of  the  compromise.  And  I  would 
suggest  the  propriety  of  a  reference  of  this  matter  to  a  com- 
petent person  to  ascertain  the  sum  on  which  the  two  per 
cent,  shall  be  estimated,  unless  counsel  can  agree  upon  the 
amount. 


(circuit  court.) 
Gabribl  H.  Bbakd  v.  Robert  B.  Bowler. 

A  demurrer  to  a  plea  presents  the  qaestion  of  the  sufficiency  of  the  bill 
as  well  as  of  the  plea. 

"Where  a  defendant  is  sued  as  the  sole  owner  of  a  railroad,  and  the  proof  is 
that  he  is  Jointly  concerned  with  others  m  a  stoclcholder,  the  allega- 
tion of  ownership  is  material,  and  unless  the  bill  is  amended  no  decree 
can  be  entered  against  defendant 
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An  objection  to  a  plea  that  it  is  defective  in  not  responding  to  all  the  alle- 
gations of  a  bill  is  not  sustainablei  for  a  plea  may  be  either  to  the 
whole  billy  or  to  a  part  only. 

George  Jf.  Lee^  for  plaintiff. 
King  j*  ThompsoUy  for  defendant. 

OpnrioN  OF  THB  Court: 

The  question  before  the  court  arises  on  a  demurrer  to  the 
defendant's  plea  in  bar  to  the  plaintiff's  bill  in  equity.  The 
bill  alleges  that  the  plaintiff  is  the  owner  of  the  exclusive 
right  to  an  improved!  daw-bar  for  drawing  spikes  from  the 
rails  of  a  railroad,  and  other  like  purposes,  by  a  patent 
issued  in  June,  1861,  and  that  the  defendant  has  infringed 
the  patent  by  its  use  on  the  Kentucky  Central  Railroad; 
The  bill  prays  for  a  di^very,  an  account  of  profits,  and 
an  injunction  restraining  the  defendant  from  the  further 
use  of  said  improved  daw-bar.  The  bill  avers  that  the  de- 
fendant is  the  owner  of  said  railroad,  and  as  such  is,  at  the 
time  of  filing  the  bill,  in  the  unlawful  use  of  said  improve* 
ment. 

The  defendant  pleads  in  bar,  that  since  January  1, 1861, 
the  Kentucky  Central  Railroad  has  been  owned  by  a  joint 
stock  company,  the  stock  of  which  is  divided  into  shares,- 
held  by  individual  shareholders,  and  that  said  company  is 
under  the  control  and  management  of  five  directors,  of 
whom  the  plea  admits  the  defendant  is  one. 

The  grounds  of  the  demurrer  to  the  plea  are  in  sub- 
stance :  1.  That  there  is  no  denial  of  the  defendant's  sole 
ownership  of  the  road  prior  to  January  1, 1861.  2.  That 
the  defendant,  on  his  admission  that  he  is  a  share- 
holder in  the  joint  stock  company,  is  liable  individually  to 
respond  to  the  plaintiff  for  the  alleged  infringement. 

Upon  a  familiar  principle  of  pleading,  the  demurrer  to 
the  plea  presents  the  question  of  the  sufliciency  of  the  bill, 
as  well  as  of  the  plea  itself.    Is  the  bill  sustainable  on  the 
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facts  as  admitted  by  the  pleadings?  If  this  question  is 
answered  in  the  negative,  it  is  clear  that  the  demurrer  to 
the  plea  must  be  overruled. 

Without  adverting  to  all  the  points  brought  to  the  notice 
of  the  court,  there  is  one  consideratipn  that  is  decisive  as  to 
the  bill  as  framed.  The  bill,  as  before  noticed,  avers  that 
the  defendant  ^^  owns  and  is  the  proprietor  of  the  Central 
Kentacky  Kailroad,  and  as  such  proprietor  has  infringed 
the  plaintiff's  patenf  The  plea  explicitly  denies  the 
averment  of  ownership,  asserting  that  the  road,  since 
January  1,  1861,  has  been  held  and  owned  by  a  joint 
stock  company.  But  the  plea  does  not  directly  respond 
to  the  allegation  of  an  infringement  between  June  12, 
1861 — the  date  of  the  patent — and  the  formation  of  the 
joint  stock  company.  The  demurrer  to  the  plea  admits  all 
the  facts  set  forth  in  it.  And  one  of  these  facts  is,  that  the 
defendant  was  not,  at  the  filing  of  the  bill,  and  has  not 
been  since  January  1,  1861,  the  proprietor  of  the  road. 
It  is  clear,  therefore,  that  the  plaintiff'  can  have  no  claim 
against  the  defendant  individually,  for  any  infringement 
of  the  plaintiff's  patent  occurring  after  the  joint  stock 
company  was  formed.  This  proposition  needs  no  argu- 
ment or  authorities  to  support  it.  It  results,  therefore,  that 
the  defendant  is  sued  in  a  wrong  capacity,  namely,  as  the 
sole  owner  of  the  road,  whereas  he  is  jointly  concerned 
with  others,  as  a  stockholder. 

No  principle  in  equity  practice  is  more  indisputably  set- 
tled, than  that  a  plaintiff'  can  obtain  a  decree  only  on  the 
case  made  in  the  bill.  The  allegata  and  the  probata  must 
correspond.  The  allegation,  therefore,  of  the  defendant's 
ownership  of  the  road,  is  material  and  must  be  sustained* 
It  is  explicitly  averred  that  the  defendant,  at  the  time  the 
bill  was  filed,  was  the  sole  owner.  As  before  stated,  on 
the  pleadings  this  allegation  is  in  direct  contradiction  of 
the  fact.  And  it  follows  that  unless  the  bill  is  amended  to 
meet  the  fictct,  no  decree  can  be  entered  against  the  de- 
fendant. 
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The  objection  that  the  plea  is  defective,  in  not  reeponding 
to  all  the  allegations  of  the  bill,  is  not  sustainable.  Judge 
Story  says  (Equity  Plead.  687, 588) :  "  A  plea  may  be  bad  in 
part  and  not  in  the  whole ;"  and  it  ^'  may  be  either  to  the 
whole  bill,  or  to  a  part  .only."  But  "  if  the  plea  is  to  the 
whole  bill,  but  does  not  extend  to  or  cover  the  whole  of  the 
bill,  it  is  bad." 

But  if  there  is  any  doubt  as  to  the  sufficiency  of  the  plea 
in  the  particular  referred  to,  the  court,  if  requested,  will 
grant  leave  to  the  defendant  to  amend  his  plea  to  meet  all 
the  allegations  of  the  bill. 


(CIRCUIT  COURT.) 

* 
H.  F.  McClosket  v.  O.  P.  Cobb  and  Co. 

In  the  courts  of  the  United  States,  if  at  any  stage  of  a  suit  it  becomes 
apparent  that  the  court  has  not  Jurisdiction  no  further  proceedings 
will  be  had,  and  the  case  will  be  dismissed  on  that  ground  as  to  those 
parties  to  whom  the  objection  applies. 

A  Buil^  was  brought  by  a  citizen  of  Illinois  in  the  Southern  District  of  Ohio 
upon  a  joint  contract  against  two  defendants,  one  of  whom  resided  in 
said  district  and  the  other  in  the  State  of  Indiana.  The  declaration 
averred  the  residence  of  the  defendants,  and  the  return  of  the  marshal 
showed  service  on  both,  but  the  declaration  did  not  aver  that  the  de- 
fendant residing  in  Indiana  was  served  within  the  Southern  District  of 
Ohio:  Held,  that  in  such  case  it  was  not  necessary  to  aver  on  the  record 
that  the  defendant,  residing  in  Indiana,  was  served  within  said  district, 
and  that  by  virtue  of  section  1  of  the  act  of  February  28, 1839,  jurisdic- 
tion was  conferred  upon  the  court  to  proceed  to  the  trial  and  adjudica^ 
tion  of  such  suit  as  against  all  parties  regularly  served  with  process. 

Where  a  co-defendant,  who  resides  in  a  district  other  than  the  one  where 
suit  is  brought,  voluntarily  appears  and  pleads  to  the  suit  jointly 
with  the  other  defendants,  it  is  a  waiver  of  any  exception  to  the  juris- 
diction of  the  court. 

Aaron  F.  Pemfy  for  plaintiff. 

JB.  JU.  Corwine  and  T.  D.  Lincoln^  for  defendants. 
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Opiniow  op  the  Court  : 

Id  thid  case  a  motion  has  been  made  and  fully  argued  to 
diamias  this  case  as  to  the  defendant  Cobb,  on  the  ground 
that  as  to  him  this  court  has  no  jurisdiction.  The  suit  is 
brought  on  a  joint  contract  or  liability  on  the  part  of  the 
defendants.  The  declaration  avers  that  the  plaintiff  is  a 
citizen  of  the  State  of  IHinois,  and  that  the  defendant 
Christy  is  a  citizen  of  Ohio,  and  Cobb  a  citizen  of  Indiana. 
The  return  of  the  process  shows  service  on  both  the  de- 
fendants, but  the  declaration  does  not  aver  that  Cobb  was 
served  within  this  district. 

The  defendants  have  at  a  previous  term  entered  their 
appearance  by  counsel,  and  have  filed  a  joint  plea  of  the 
general  issue  to  the  suit,  and  have  also  interposed  some 
intermediate  motions  in  the  case. 

The  question  for  the  decision  of  the  court  is,  whether 
from  the  facts  averred  in  the  declaration  there  is  jurisdio* 
tion  as  to  the  defendant  Cobb.  It  is  insisted  by  his  coun- 
sel, that  in  a  joint  action  the  plaintiff  must  not  only  have 
the  right  to  sue  in  this  court,  but  that  both  of  the  defend- 
ants must  be  liable  to  be  sued  here,  and  that  Cobb,  being  a 
citizen  of  Indiana,  can  not  be  amenable  to  the  jurisdiction 
of  this  court  It  is  a  well-settled  principle  in  the  courts  of 
the  United  States,  affirmed  by  repeated  decisions  of  the 
Supreme  Court,  that  if  at  any  stage  of  a  suit  it  becomes 
apparent  that  the  court  has  no  jurisdiction,  no  further  pro- 
ceedings will  be  had,  and  the  case  will  be  dismissed  on  that 
ground  as  to  those  parties  to  whom  the  objection  applies* 

The  present  motion  presents  two  questions:  1.  Whether 
the  detendant  Cobb,  having  appeared  in  the  action  and 
joined  with  his  co-defendunt  in  a  plea  of  the  general  issue, 
can  now  avail  himself  of  the  want  of  jurisdiction  in  the 
court  2.  Whether,  if  he  has  not  waived  his  right  to  object 
to  the  jurisdiction,  such  objection  can  be  sustained  on  the 
general  ground  that  it  is  not  conferred  by  statute. 

1.  As  to  the  first  of  these  inquiries,  upon  the  authority 
of  the  case  of  Qracie  et  al.  v.  Palmer  it  al.^  8  Wheaton,  699, 
8 
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there  Beems  to  be  no  reason  for  doubt.  That  was  a  suit 
brought  by  alien  plaiDtiffs,  in  the  Circuit  Court  of  Penn- 
sylvaniay  against  the  defendants,  citizens  of  the  State  of 
New  York.  In  the  Supreme  Court  objection  was  taken 
to  the  jurisdiction  of  the  Circuit  Court  of  Pennsjivaniay 
that  the  record  did  not  show  the  defendants  were  inhabit- 
ants of  or  were  found  in  the  District  of  PeuDsylvania  at 
the  time  of  the  service  of  process.  '  Chief  Justice  Marshall 
delivered  the  opinion  of  the  court  overruling  the  objection. 
He  held  ^^  that  it  was  not  necessary  to  aver  on  the  record 
that  the  defendant  was  an  inhabitant  of  the  district  or 
found  therein;"  and  ^Hhat  it  was  sufficient  if  the  court 
appeared  to  have  jurisdiction  by  the  citizenship  or  alienage 
of  the  parties."  It  was  also  held,  that  ^^  the  exemption 
from  arrest  in  a  district  in  which  the  defendant  was  not  an 
inhabitant,  or  in  which  he  was  not  found  at  the  time  of 
serving  the  process,  was  the  privilege  of  the  defendant, 
which  he  might  waive  by  a  voluntary  appearance ;  that  if 
process  was  returned  by  the  marshal  served  upon  him 
within  the  district,  it  was  sufficient ;  and  that  where  the 
defendant  voluntarily  appeared  in  the  court  below  without 
taking  the  exception,  it  was  an  admission  of  the  service, 
and  a  waiver  of  any  further  inquiry  in  the  matter." 

This  decision  was  under  section  11  of  the  judiciary  act 
of  1789,  which  provides,  among  other  things,  that  the  courts 
of  the  United  States  shall  have  j  urisdiction  when  the  suit 
is  between  a  citizen  of  the  State  where  the  suit  is  brought 
and  a  citizen  of  another  State ;  and  provides  fui*ther,  ^'that 
no  civil  suit  shall  be  brought  in  a  circuit  court  against  an 
inhabitant  of  the  United  States  by  any  original  process  in 
any  other  district  than  that  whereof  he  was  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  serving  the 
writ." 

In  the  case  cited  from  8  Wheaton,  as  in  the  case  before 
this  court,  there  was  no  averment  in  the  declaration  that 
the  defendants,  not  being  citizens  of  the  State  in  which 
suit  was  brouf  bt|  W^r^  served  with  process  withii)  that 
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State.  The  court  held  that  the  return  of  service  by  the 
marshal,  as  to  a  party  not  a  citizen  of  the  district  where 
the. suit  was  brought,  was  conclusive  evidence  that  lie  was 
found  within  such  districti  and  therefore  liable  to  process 
there.  And  that  if  he  wished  to  avail  himself  of  the  per- 
sonal privilege  of  exemption  from  being  sued  in  such  dis- 
trict, he  must  do  i^o  before  appearing  to  the  suit ;  and  that 
having  voluntarily  appeared,  it  was  an  admission  of  the 
service  and  a  waiver  of  all  exception  to  the  jurisdiction. 
It  would  therefore  seem  clear,  upon  the  authority  of  this 
case,  that  the  voluntary  appearance  of  the  defendant  Cobb, 
and  pleading  to  the  suit  jointly  with  his  co-defendant,  was 
a  waiver  of  any  exception  to  the  jurisdiction  of  th^  court, 
and  that  the  present  motion  might  be  overruled  on  that 
ground. 

2.  The  second  point  suggested,  namely,  whether  suppos- 
ing the  objection  to  the  jurisdiction  is  not  waived  as  to  the 
defendant  Cobb,  is  there  apparent  on  the  face  of  the  de- 
claration such  a  clear  want  of  jurisdiction  as  to  require  the 
court  to  dismiss  the  case  as  to  him,  I  shall  notice  very 
briefly.  The  argument  in  support  of  the  present  motion 
is,  that  as  section  11  of  the  act  of  1789  limits  the  jurisdic- 
tion of  the  circuit  courts,  in  reference  to  the  citizenship  of 
the  parties  to  suits  ^*  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another  State,"  and 
that  as  the  defendant  Cobb  is  a  citizen  of  Indiana,  and  the 
plaintiff  a  citizen  of  Illinois,  the  court  can  not  take  juris- 
diction as  to  Cobb.  And  the  exception  is  probably  well 
taken,  if  the  question  depends  for  its  solution  on  the  con- 
struction of  the  clause  of  the  act  of  1789  just  quoted.  I 
do  not  propose  to  discuss  or  decide  whether  this  restrictive 
clause  is  iu  conflict  with  the  provision  of  the  constitution 
of  the  United  States  declaring  that  the  jurisdiction  of  the 
courts  shall  extend  ^^  to  controversies  between  citizens  of 
different  States."  This  language  is  very  comprehensive, 
and  certainly  affords  no  intimation  of  an  intention  to 
limit' the  jurisdiction  to  cases  '<  between  a  citizen  of  the 
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State  where  the  suit  is  brought  and  a  citizen  of  another 
State."  It  may  be  competent  for  Congress  to  impose  this 
restriction,  but  it  is  a  fair  inference'  that  it  was  not  contem- 
plated by  the  framers  of  the  constitution.  That  instrument 
does  not  make  it  a  requisite  of  jurisdiction  that  either 
party  should  he  a  citizen  of  the  State  in  which  the  suit  is 
brought ;  nor  is  it  apparent  that,  in  cases  of  joint  liahility, 
it  should  be  required  on  any  principle  of  public  policy. 

But,  if  it  be  conceded  that  under  the  act  of  1789,  juris- 
diction as  to  the  defendant  Cobb  could  not  be  exercised,  it 
is  clearly  conferred  by  section  1  of  the  act  of  February  28, 
1839.  It  provides  *^  that  where  in  any  suit  at  law  or  equity, 
commenced  in  any  court  of  the  United  States,  there  shall 
he  several  defendants,  any  one  or  more  of  whom  shall  not 
be  inhabitants  of,  or  found  within  the  diBtrict  where  suit  is 
hrouj^ht,  or  shall  not  voluntarily  appear  thereto,  it  shall  be 
lawful  for  the  court  to  entertain  jurisdiction,  and  proceed 
to  trial  and  adjudication  of  such  suit  between  the  parties 
properly  before  H;  but  the  judgment  or  decree  rendered 
therein  shall  not  conclude  or  prejudice  other  parties  not 
regularly  served  with  process,  or  not  voluntarily  appearing  - 
to  answer." 

The  scope  and  intention  of  this  section  has  been  often 
considered  by  the  Supreme  Court,  as  well  as  by  the  circuit 
courts,  and  it  is  not  necessary  to  reproduce  their  views  in 
regard  to  it.  Under  the  restrictive  clause  of  section  11  of 
the  judiciary  act  of  1789,  before  adverted  to,  great  incon- 
venience and  difficulties  had  been  experienced  in  joint 
actions  where  some  of  the  defendants  were  not  inhabitants 
of  the  State  or  district  in  which  suit  was  brought,  or.  were 
not  served  with  process  within  it  Acting  under  the  doc- 
trine of  the  common  law,  that  all  the  parties  to  a  joint 
contract  must  be  sued,  the  courts  held  that  they  could  not 
render  judgment  against  those  within  the  district  where 
suit  was  brought,  unless  the  other  parties  to  the  contract 
were  made  parties  to  the  suit,  and  were  brought  within  the 
jurisdiction  of  the  court  by  the  service  of  proper  proceas. 
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As  to  parties  in  regard  to  whom  there  was  no  jurisdic- 
tion given  by  law,  it  was  properly  held  by  the  courts  that 
consent  could  not  give- it  The  act  of  18S9  obviously  con- 
ferred jurisdiction  in  a  class  of  cases  in  which  it  did  not 
previously  exist.  And  it  barred  a  joint  contractor,  not  a 
party  to  the  judgment,  from  asserting  as  a  defense  that  the 
debt  was  extinguished  by  a  judgment  against  one  or  more 
of  the  joint  debtors. 

In  the  case  of  the  Louisville^  Cincinnati  and  Charleston 
BcMroad  Co.  v.  Letson^  2  Howard,  497,  the  court  held 
distinctly  that  the  act  of  1889  enlarged  the  jurisdiction  of 
the  courts ;  and  under  the  authority  of  that  case  there  is 
no  doubt  that  this  court  has  jurisdiction  of  the  defendant 
Cobb.  The  railroad  company  in  that  case  was  a  corpora- 
tion created  by  a  law  of  South  Carolina,  and  Letson,  a 
citizen  of  the  State  of  New  York,  sued  the  corporation,  in 
the  Circuit  Court  of  South  Carolina,  for  an  alleged  viola- 
tion of  a  contract  with  him.  The  railroad  company  inter- 
posed a  plea  to  the  jurisdiction  of  the  court,  on  the  ground 
that  certain  persons  were  stockholders  in  the  company  who 
were  citizens  of  ilforth  Carolina  and  not  subject  to  the 
jurisdiction  of  the  court  in  that  suit.  The  plea  was  de- 
murred to,  and  was  sustained  by  the  Circuit  Court.  The 
case  was  taken  to  the  Supreme  Court  by  writ  of  error,  and 
the  judgment  of  the  court  below  was  sustained. 

Kow,  although  that  was  a  suit  against  a  corporation.  One 
of  the  questions  arising  in  the  case,  and  decided  by  the 
court,  was  the  same  as  that  involved  in  the  present  motion. 
The  plaintiff  Letson  was  a  citizen  of  New  York,  and  sued 
th0  railroad  company  in  South  Carolina.  The  court  held 
that  the  residence  of  some  of  the  corporators  in  another 
State  did  not  take  away  the  jurisdiction  of  the  court.  In 
their  opinion  the  Supreme  Court,  as  one  ground  of  their 
judgment,  hold  that  under  the  act  of  1889  the  court  below 
had  jurisdiction  of  the  case.  The  court  say,  in  reference 
to  that  act,  ^'  that  it  enlarges  the  j  urisdiction  of  the  courts, 
comprehends  the  ciise  before  us,  and  embraces  the  entire 
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result  of  the  opinion  we  shall  now  give."  And  again: 
<^  If  the  act,  in  fact,  did  no  more  than  to  make  a  change 
by  empowering  the  courts  to  take  cognizance  of  cases  other 
than  such  as  were  permitted  in  that  clause  of  section  11  (of 
the  act  of  1789)  which  we  have  just  cited,  it  would  be  an 
enlargement  of  the  jurisdiction  as  to  the  character  of  the 
parties."  ....  "The  general  words  (act  of  1889) 
embrace  every  suit  at  law  or  in  equity  in  which  there  shall 
be  several  defendants,  any  one  or  more  of  whom  shall 
not  be  inhabitants  of,  or  found  within  the  district  where  the 
suit  is  brought,  or  who  shall  not  voluntarily  appear  thereto." 
The  result  of  the  doctrine  affirmed  by  the  Supreme  Court, 
as  I  understand,  is,  that  the  act  of  1 839  modifies  or  super- 
sedes the  clause  in  section  11  of  the  act  of  1789,  limiting 
the  jurisdiction  of  the  courts  to  suits  "  between  a  citizen 
of  the  State  where  the  suit  is  brought  and  a  citizen  of  an- 
other State,"  and  enlarges  the  jurisdiction  so  as  to  embrace 
all  suits  against  two  or  more  persons  involving  a  joint 
liability,  although  the  plaintiff  and  one  or  more  of  the  de- 
fendants are  not  citizens  of  the  State  in  which  suit  is  brought. 
This  conclusion  obviously  presupposes,  as  necessary  to  the 
exercise  of  jurisdiction,  that  the  parties,  not  citizens  of  the 
district  where  suit  is  brought,  have  been  served  with  process 
within  the  district  or  have  voluntarily  appeared  to  the  action. 

In  the  present  case  these  last  requirements  are  both  ful- 
filledf  The  defendant  Cobb  was  served  within  the  district, 
and  also  voluntarily  appeared  to  the  action.  The  latter 
proposition — the  voluntary  appearance  of  the  defendant — 
I  think  is  clearly  sustainable  as  a  legal  conclusion.  He 
made  no  objection  to  the  jurisdiotion  of  the  court  until 
after  he  had  appeared  and  filed  his  plea  to  the  action. 

The  case  of  Taylor  and  Bond  v.  Cook  and  SpaltHng^  2 
McLean,  616,  involved  substantially  the  same  question  pre- 
sented in  the  present  motion.  The  plaintifis  were  citizens 
of  New  York ;  Cook  was  a  citizen  of  Illinois,  where  the 
the  suit  was  brought,  and  Spalding  the  other  defendant, 
was  a  citizen  of  Missouri.    The  writ  was  served  on  Cook, 
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and  Spalding  entered  a  volantarj  appearance.  It  was 
objected  in  that  case,  that  as  the  plaintifis  were  citizens  of 
Kew  York,  and  Spalding  a  citizen  of  a  State  other  than  that 
in  which  the  sait  was  brought,  the  court  had  no  jnrisdiction. 
Judge  McLean  held — properly,  as  I  think — ^tbat  under  the 
act  of  1839,  the  voluntary  appearance  of  Spalding  gave  the 
court  jurisdiction  as  to  both  the  defendants. 

It  seems  clear,  therefore,  that  in  the  present  case  the 
service  of  process  upon  Cobb  within  the  district  gives 
jurisdiction  as  to  him.  This  brings  the  case  within  the 
purview  and  intention  of  the  act  of  1889,  and  if  the  service 
of  process  within  the  district  had  not  this  effect,  his  volun- 
tary appearance  and  putting  in  a  plea  to  the  action  was  a 
waiver  of  all  exception  to  the  jurisdiction  of  the  court. 

I  have  not  thought  it  necessary  to  refer  to  the  numerous 
cases  cited  by  the  learned  counsel  for  the  defendants.  I 
am  well  aware  that  up  to  the  time  of  the  decision  in  2 
Howard,  before  referred  to,  the  law  on  the  question  raised 
on  this  motion  had  been  placed  on  a  different  footing  from 
the  decision  in  that  case.  But  so  far  as  that  case  touches 
the  construction  of  the  act  of  1839,  it  has  been  received  as 
authoritative.  There  was  no  dissent  from  the  opinion  of 
Judge  Wayne  on  that  part  of  the  case,  nor  has  it  in  any 
way  been  overruled  or  disaffirmed  by  the  Supreme  Court. 

The  motion  to  dismiss  the  suit  as  to  Cobb  is  overruled. 


(CRCUIT  COURT.) 

The  Unitbd  States  r.  Chablbs  N.  Morbis  and  Henrt 

Braohmank. 

8aiU  for  the  recovery  of  the  penalty  presorihed  hy  section  6  of  the  act  of 
Aagast  29, 1842,  for  affixing  the  word  "  patent"  to  unpatented  articles, 
must  he  hrought  in  the  name  of  the  informer  and  not  in  the  name  of 
the  United  States. 
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Although  the  statute  siBzes  a  penslty  for  placing  the  word  "  patent"  on  an 
unpatented  article,  jet  it  roust  he  construed  to  mean  that  such  article^ 
if  not  patented,  was  pattntable. 

To  Justify  a  Judgment  for  a  penalty  for  putting  the  word  "patent"  on  an 
unpatented  article,  the  declaration  must  allege,  and  there  must  be 
proof  on  the  trial,  that  the  article  was  legally  the  subject  of  a  patent. 

As  the  statute  is  highly  penal,  it  mutt  receiTe  a  strict  construction,  and  can 
not  be  held  to  embrace  any  act  which,  although  within  the  striotneas 
of  its  letter,  is  against  reason  and  common  sense. 

It  can  not  be  supposed  that  Congress  intended  to  attach  a  penalty  to  placing 
the  word  "patent"  on  any  article  which  was  frivolous  in  itself,  and 
which  imported  no  novelty,  or  the  exercise  of  any  inventiye  talent, 
and  which  could  therefore  deoeiye  no  one. 

This  was  a  demurrer  to  the  declaration  in  an  action  of 
debt  brought  in  the  name  of  the  United  States  to  recover 
the  penalty  of  one  hundred  dollars  prescribed  by  section  5 
of  the  act  of  August  29, 1842,  for  placing  the  word  ^<  patent'' 
on  certain  business  cards. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

JB.  J£.  CorwinCf  District  Attorney j  for  United  States. 
Lyman  Walker ^  for  defendants. 

Opinion  oy  thb  Court  : 

The  declaration  in  this  case  is  in  debt  for  a  penalty  of 
one  hundred  dollars,  alleged  to  have  been  incurred  by  the 
defendants,  and  to  be  owing  to  the  United  States.  There 
is  a  demurrer  to  the  declaration  on  several  grounds  specified, 
some  of  which  will  be  referred  to  hereafter.  The  question 
before  the  court  is :  Whether,  from  the  averments  of  the 
declaration,  the  United  States  is  entitled  to  a  judgment  for 
the  penalty  claimed,  supposing  the  facts  averred  to  be  true. 

The  declaration  sets  out,  in  substance,  that  the  defendants 
were  publishers,  for  compensation,  of  business  cards  and 
other  printed  matter,  on  pasteboard  and  paper,  at  the  city 
of  Cincinnati,  and  that  ^^with  the  intent  and  for  the  pur- 
pose of  deceiving  the  public,  and  without  having  obtained 
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letters  patent  therefor,  the  defendants,  in  the  name  of 
^JUorris,  Pr.  Cin.y*  did  knowingly  and  unlawfully  print 
and  publish  for  sale,  and  did  then  and  there  unlawfully 
deliver  for  circulation  among  the  public,  to  one  James 
Hargan,  O.  B.  Sappington,  and  R.  8.  McEee,  partners,  etc., 
five  hundred  business  cards  of  and  for  said  firm,  with  the 
word  ^patent"  printed  thereon,  meaning  and  intending 
thereby  to  pretend  to  the  public  that  the  defendants  had 
obtained  the  letters  patent  of  the  United  States  giving  them 
the  sole  and  exclusive  right  to  print,  publish,  and  sell  said 
cards.  A  copy  of  the  card  is  then  set  out  in  the  declaration, 
from  which  it  seems  to  be  a  card  notifying  the  public  that 
the  firm  of  Hargan,  Sappington  &  Co.  are  dealers  in  gro- 
ceries and  sundry  articles  of  produce,  at  Madison,  Indiana. 
The  words  ^^MorriSy  Printer^  Cin.  Patent^"  appear  in  a  comer 
of  the  card.  It  is  then  averred  that  this  is  '^  contrary  to  the 
statute  in  such  case  made  and  provided,''  and  that  defend- 
ants have  thereby  incurred  a  penalty  of  one  hundred 
dollars. 

The  action  is  based  on  section  6  of  the  act  of  August  29, 
1842.  5  Stat,  at  Large,  548.  The  first  part  of  the  section 
prohibits  any  person  from  placing  or  inscribing  in  any  form 
the  name,  or  any  imitation  of  the  name,  of  the  patentee  of 
any  invention  without  consent  of  such  patentee  or  his 
assignee  or  legal  representatives;  and  the  section  also  pro- 
hibits any  person,  not  being  a  purchaser,  or  not  having  the 
consent  of,  or  a  license  from,  the  patentee,  from  putting  on 
the  thing  patented,  in  any  form,  the  words  patent^  or  letters 
paierUy  or  patentee^  with  intent  to  imitate  or  counterfeit  the 
stamp  or  device  of  the  patentee.  Then  comes  the  provision 
under  which  this  suit  is  instituted,  prohibiting  any  person 
from  affixing  any  word,  stamp,  or  device  on  an  unpatented 
article  for  the  purpose  of  deceiving  the  public.  The  penalty 
for  any  one  of  the  acts  specified  in  the  section  is  ^^not  less 
than  one  hundred  dollars,  with  costs,  to.  be  recovered  by 
action  in  any  of  the  Circuit  Courts  or  District  Courts  of 
the  United  States  having  the  powers  and  jurisdiction  of  a 
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circuit  court,  one-half  of  which  penalty,  as  recovered,  shall 
be  paid  to  the  patent  fund,  and  the  other  half  to  any  person 
or  persons  who  shall  sue  for  the  same." 

One  of  the  points  presented  by  the  demurrer  is  that  suits 
for  the  recovery  of  the  penalty  provided  in  the  section 
referred  to,  must  be  brought  by  an  informer,  and  can  not  be 
sustained  solely  in  the  name  of  the  United  States.  If  this 
objection  is  well  taken,  it  is  fatal  to  the  present  action. 
The  solution  of  this  question  depends  on  the  construction 
to  be  given  to  that  part  of  the  section  of  the  law  above 
cited,  which  prescribes  the  mode  of  enforcing  the  penalties 
incurred.  The  penalty  for  each  act  specified  is  not  less 
than  one  hundred  dollars,  one-half  of  which  is  to  be  paid 
to  the  patent  fond  and  the  other  half  <^to  any  person  or 
persons  who  shall  sue  for  the  same."  It  is  not  declared^  as 
is  Qsual  where  an  act  is  prohibited  and  a  penalty  is  pro- 
vided, that  it  shall  or  may  be  recovered  in  the  name  of  the 
United  States,  and  the  absence  of  such  a  provision,  as  ap- 
plicable to  this  section,  is  significant.  As  to  that  part  of 
the  section  imposing  a  penalty  for  placing  the  words  patent^ 

■ 

patented^  or  patentee;  on  a  patented  article  or  invention,  the 
patentee  or  assignee  is  the  person  who  alone  can  be  materi- 
ally injured  by  the  attempted  deception,  and  would  seem  to 
be  the  person  who  ought  to  sue.  And  it  clearly  was  not 
the  intention  of  the  statute,  that  the  United  States  should 
bring  suit  for  the  penalty  in  its  own  name  without  the  in- 
tervention of  an  informer.  That  would  be  imposing  a 
burden  oh  the  government  not  intended  by  the  statute. 
The  provision  in  the  close  of  the  section  that  one-half  of  thd 
penalty  shall  go  to  the  patent  fund  and  the  oth^r  half  to  any 
person  or  persons  who  shall  site  for  the  same^  leads  clearly  to 
the  conclusion  that  the  action  must  be  prosecuted  by  an  in- 
former; or,  if  the  name  of  the  United  States  can  be  properly 
used,  it  must  be  in  connection  with  a  person^  to  be  named 
as  informer,  who  shall  be  responsible,  in  case  the  action  is 
not  sustained,  for  costs,  or  other  consequences  resulting 
from  its  failure.    It  has  been  repeatedly  held  that  the 
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United  States,  or  indeed  any  corporation,  can  not  be  an 
informer  where  the  statute  requires  a  fvrwn,  to  act  in  that 
character.  It  is  clear,  therefore,  that  this  action  can  not 
be  sustained  upon  the  theory  that  the  United  States  is  the 
informer.  The  form  of  the  remedy  being  pointed  out  by 
the  statute,  moat  be  strictly  pursued.  1  Blatch.  151.  And 
the  requirement  that  half  the  penalty  shall  go  to  the  person 
or  persons  who  shall  sue  for  the  same,  means,  by  the  clearest 
implication,  that  there  must  be  the  intervention  of  an  in- 
former.  If  this  had  not  been  the  intention  of  the  law,  . 
there  would  doubtless  have  been  an  explicit  pi*ovision  that 
the  penalty  may  be  recovered  in  the  name  of  the  United 
States. 

There  is  but  one  reported  case  within  my  knowledge  of 
a  suit  under  the  section  of  the  statute  which  has  been  cited. 
That  case  is  found  in  2  Curtis'  C.  G.  502.  None  of 
the  questions  arising  on  this  demurrer  were  presented  in 
that  case,  and  it  is  only  referred  to  as  showing  that  the 
action  was  prosecuted  qui  tam.  The  title  of  the  case  is 
**SHmpson  qui  tam  v.  Pondf*  and  in  the  case  of  Ferrett  v. 
AtwiU,  1  Blatch.  161,  the  suit  was  brought  in  the  same  way, 
and  not  in  the  name  of  the  United  States;  not  under  the 
same,  but  a  similar  statutory  provision. 

I  am,  therefore,  clear  in  the  opinion  that  the  demurrer 
must  be  sustained  for  the  reason  that  this  suit  is  prosecuted 
in  the  name  of  the  United  States,  and  not  in  the  name  of 
an  informer.  But  if  there  is  any  doubt  upon  this  point, 
there  is  another  ground  on  which  I  must  hold  the  demurrer 
is  well  taken.  It  was  not  urged  in.  the  argument,  but  it 
has  occurred  to  me  as  entirely  conclusive. 

The  declaration  avers  that  the  defendants  for  the  purpose 
of  deceiving  the  public,  and  not  having  letters  patent 
therefor,  knowingly  and  unlawfully  printed  and  circulated 
a  business  card,  with  the  word  ^* patent^'  printed  thereon, 
meaning  thereby  that  they  had  letters  patent  for  the  card, 
and  had  the  exclusive  right  to  print  and  sell  the  same. 
The^charge  then  is,  that  defendants   caused   the  word 
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^^pcdenV*  to  be  printed  on  the  card,  for  which  they 
had  no  patent.  It  is  not  averred,  however,  that  any 
other  person  had  a  patent  for  the  card,  nor  is  it  alleged 
that  the  card,  as  described  in  the  declaration,  was  legally 
the  subject  of  a  patent.  Now  although  the  statute, 
without  much  show  of  reason  on  any  ground  of  public 
policy,  affixes  a  penalty  for  placing  the  word  patent  on  an 
unpatented  article,  yet  it  must  be  construed  to  mean  that 
such  article,  if  not  patented,  was  pateMalle.  As  the  statute 
under  which  this  action  is  brought  is  highly  penal,  it  must 
receive  a  strict  construction,  and  can  not  be  held  to  embrace 
any  act  which,  though  within  the  strictness  of  its  letter,  is 
against  reason  and  common  sense.  It  would  be  doing  in- 
justice to  the  framers  of  this  law  to  suppose  they  intended 
to  include  in  its  prohibitions,  and  to  visit  with  a  penalty, 
the  mere  act  of  putting  the  word  patent  on  an  article  neither 
patented  nor  patentable.  Novelty  and  utility  are  essential 
elements  of  every  valid  patent  issued  under  the  laws  of  the 
United  States.  And  it  is  clear  to  my  mind  that  to  justify  a 
judgment  for  a  penalty  for  putting  the  word  patent  on  an 
article,  the  declaration  must  allege,  and  there  must  be  proof 
on  the  trial,  that  it  was  legally  the  subject  of  a  patent.  It 
can  not  be  supposed  that  Congress  intended  a  penalty  to 
attach  to  the  use  of  that  word  on  any  article  which  was 
frivolous  in  itself,  and  which  imported  no  novelty  or  the 
exercise  of  any  inventive  talent,  and  which  could  therefore 
deceive  no  one.  Suppose  an  individual,  as  a  freak  of  fancy 
or  even  with  the  hope  of  profit,  should  inscribe  the  word 
patent  on  the  simplest  bauble  made  for  the  amusement  of 
children,  could  it  be  predicated  by  the  act  that  there  was 
an  intention  to  deceive  the  public,  and  that  he  thereby  in- 
curred the  penalty  provided  by  the  statute  referred  to?  It 
seems  to  me  no  one  could  hesitate  to  give  a  negative  re- 
sponse to  this  question. 

Now  the  thing  or  article  on  which  the  declaration  avers 
that  the  word  patent  was  unlawfully  inscribed  was  a  business 
card  in  the  ordinary  form  and  without  peculiar  omamenta- 
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tion,  or  anything  to  distingaish  it  from  the  millions  that 
are  in  constant  use  by  business  men.  There  may  be  some- 
thing novel  and  patentable  in  the  fixtures  or  machinery  by 
which  the  card  was  printed,  and  these  defendants  may  have 
a  patent  for  it;  and  for  this  reason  may  have  supposed  it 
proper  to  put  the  word  pcUent  on  the  cards  printed  by  tbem. 
But  the  question  arising  on  this  demurrer  does  not  involve 
that  inquiry.  It  is  simply  whether  in  declaring  for*  the 
penalty  under  the  statute,  it  is  not  incumbent  on  the 
plaintiff  to  ietver,  and  on  trial  to  prove,  that  the  article 
or  thing  on  which  the  word  patent  was  placed  was  legally 
the  subject  of  a  patent,  to  sustain  the  presumption  that  it 
had  the  qualities  of  novelty  and  utility.  And  I  am  clear, 
that  as  this  declaration  contains  no  such  averment,  it  is  bad 
on  demurrer. 

I  am  not  able  to  refer  to  any  case  in  which  this  point 
has  been  judicially  considered.  I  think,  however,  the  con- 
elusion  I  have  reached  rests  on  a  firm  basis  of  reason ;  and 
I  shall  continue  to  think  so  until  my  views  are  repudiated 
by  a  higher  court. 

There  were  several  points  made  in  the  argument  to 
which  I  have  not  adverted.  Those  stated,  it  seems  to  me, 
are  decisive. 

Demurrer  to  declaration  sustained. 


(district  court.) 

John  Schwabzel  v.  Jacob  W.  Holenshade  and  Edward  C 

Morris. 

The  plaintiff  may  fail,  from  a  lack  of  eTidencep  in  proving  infringementi 
which  would  have  justified  the  Jury  in  finding  daraaget  to  a  larger 
amount,  but  this  is  the  fault  or  misfortune  of  the  plaintiff,  and  does  not 
aathoriM  the  Jury  in  finding  more  than  the  actual  damages  proved. 
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It  bai  happened,  and  may  occur  again,  that  a  meritorious  inventor  of  a 
valuable  iroproTement,  after  spending  years  of  patient  thought  and 
toil  in  making  it  practically  useful,  and  obtaining  a  patent  for  it^  has 
been  wantonly  and  unjustly  pirated  upon,  and  compelled,  for  the  es- 
tablisbment  of  his  rights,  to  engage  in  long,  Tezatious,  and  ezponsiTe 
litigation,  in  which,  at  last,  the  sum  that  may  be  awarded  by  the  ver- 
dict of  a  Jury  may  be  wholly  inadequate.  In  such  a  case  the  instincts 
of  Justice  would  demand  of  a  Judge  that  he  should  exercise  the  dis* 
Qiretion  vested  in  him  by  law,  in  trebling  the  damages. 

But  when  the  plaintiff  has  no  claim  or  merit  as  an  inventor,  but  is  the 
mere  assignee  of  a  patent,  which  he  has  purchased  on  speculation,  the 
law  will  give  him  the  actual  damages  which  his  evidence  shows  he  has 
sustained,  but  will  give  him  nothing  more. 

This  waa  a  motion,  under  section  14  of  the  act  of  1886, 
to  treble  the  damages  found  by  the  jury  in  an  action,  on 
the  case,  for  the  infringement  of  letters  patent  for  a  new 
and  useful  'improvement  in  grain  separators,"  granted  to 
John  W.  Free  and  Harrison  Ogborn,  January  12, 1864,  and 
assigned  to  plaintiff  for  the  counties  of  Ross,  Pike,  Picka- 
way, Scioto,  and  Fayette,  in  the  State  of  Ohio. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

BartUy  ^  Burnett^  for  the  motion. 
8.  S.  FiaheVj  contra. 

Opinion  of  the  Court: 

A  motion  is  made  in  this  case  for  a  judgment  for  treble 
the  amount  of  damages  found  by  the  jury  against  the  de- 
fendants, on  the  ground  that  the  infringements  of  the 
plaintiff's  patents,  as  proved  on  the  trial,  were  wanton  and 
willful,  and  that  the  damages  are  altogether  inadequate. 

The  action  was  brought  for  an  infringement  of  the  plaint- 
ifPs  exclusive  right,  by  purchase  and  assignment,  in  a  grain 
separator  or  fanning  machine,  for  five  counties  in  the  State 
of  Ohio.  The  defendants  did  not  appear  to  defend  the 
action ;  and  in  the  early  part  of  the  present  term  of  this 
court,  a  jury  was  sworn  to  assess  the  plaiutift'^s  damages,  as 
upon  a  default.    The  material  facts  proved  on  the  inquiry 
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to  the  jury  were,  that  the  plaintift'  was  the  assignee  of  the 
right  to  make,  use,  and  vend  said  machine  in  the  counties 
of  Boss,  Pike,  Pickaway,  Scioto,  and  Fayette,  in  Ohio,  and 
was  largely  engaged  in  the  manufacture  and  sale  of  the 
same  within  said  counties.  It  also  appeared  that  the  de- 
fendants were  the  assignees  of  an  exclusive  right  to  make, 
use,  and  sell  said  machines  in  six  other  counties  of  the 
State,  some  of  which  adjoined  the  counties  in  which  the 
plaintiff  had  an  exclusive  right  It  was  proved  on  trial  that 
the  defendants  had  sold  seven  of  the  machines  manufac- 
tured by  them  at  Cincinnati,  within  the  five  counties  be- 
fore named,  and  that  the  plaintift^s  profit  on  machines  made 
and  sold  by  him  was  fifteen  dollars  on  each.  This  was  the 
whole  extent  of  the  infringement  proved,  and  the  jury  re- 
turned a  verdict  for  one  hundred  and  five  dollars,  being 
fifteen  dollars  for  each  machine  sold  by  the  defendants. 
The  only  evidence  of  these  sales  by  the  defendants  was  the 
admission  of  their  agent,  who  made  the  sales ;  but  the  cir- 
cumstances under  which  they  were  ipade  were  not  disclosed 
by  the  evidence. 

The  only  question  for  the  court  is,  whether  from  these 
facts  a  case  is  made  for  the  exercise  of  the  discretion  of 
the  court  in  ordering  a  judgment  to  be  entered  for  three 
times  the  amount  of  the  damages  returned  by  the  jury. 

It  is  somewhat  remarkable  that  in  the  almost  countless 
reports  of  trials  of  patent  right  cases  in  the  United  States, 
there  are  so  few  in  which  the  statute  authorizing  a  judg- 
ment for  treble  damages  has  been  presented  for  judicial 
consideration.  It  is  inferable  that  but  few  cases  have  arisen 
in  which  a  claim  for  an  increase  of  damages  has  been 
urged. 

The  legislation  on  this  subject,  from  the  first  inception 
of  our  patent  right  policy,  seems  clearly  to  contemplate  that 
cases  may  occur  in  which  it  may  be  proper  for  the  court  to 
increase  the  damages  returned  by  the  jury.  By  the  first 
patent  act,  passed  in  1790,  an  infringer  was  liable  not  only 
for  the  damages  found  by  a  jury,  but  also  forfeited  to  the 
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a/2rgrieved  party  the  iofriDging  machine.  By  the  act  of 
1793,  it  was  provided  that  an  infringer  should  forfeit  and 
pay  a  sum  equal  to  three  times  the  price  for  which  the  pat- 
entee sold,  or  licensed  to  others,  the  use  of  the  patented 
invention.  The  act  of  1800  compelled  an  infringer  to  for- 
feit and  pay  the  patentee  a  sum  equal  to  three  times  the 
actual  damage  sustained.  Thus  the  law  stood  until  the 
act  of  1886  was  passed,  and  which,  as  applicable  to  the 
motion  before  the  court,  is  still  in  force.  Section  14  of  this 
act  essentially  changes  the  previous  legislation  on  this  sub- 
ject, and  provides,  where  a  verdict  for  damages  has  been 
rendered  for  an  infringement  of  a  patent  right,  **  it  shall  be 
in  the  power  of  the  court  to  render  judgment  for  any  sum 
above  the  amount  found  by  such  verdict  as  the  actual  dam- 
ages sustained  by  the  plaintiff,  not  exceeding  three  times 
the  amount  thereof,  according  to  the  circumstances  of  the 
case,  with  costs.'' 

The  question  for  the  decision  of  the  court  is,  therefore, 
whether  the  circumstances  of  this  case  require  the  court, 
in  the  exercise  of  a  sound  discretion,  to  treble  the  damages 
assessed  by  the  jury.  In  every  view  I  can  take  of  the  sub- 
ject, I  see  no  sufficient  reason  for  granting  the  present  mo- 
tion. The  statute  expressly  fites  the  measure  of  the  plaint- 
iffs recovery  to  the  *^  actual  damages  "  he  has  sustained  by 
the  infringement  It  is  true,  as  declared  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Seymour  et  al.  v. 
McCormickj  16  How.  480 :  *^  Where  the  injury  is  wanton  or 
malicious,  the  jury  may  inflict  vindictive  or  exemplary  dam- 
ages, not  to  recompense  the  plaintiff  but  to  punish  the  de- 
fendant." 

In  the  present  case  the  jury  returned  a  verdict  for  what 
they  believed  to  be  the  actual  damage  sustained  by  the 
plaintiff  from  the  in  fringement  proved  by  the  evidence. 
It  is  not  controverted  that  upon  even  the  most  liberal  esti- 
mate, the  verdict  is  for  a  sum  equal  to  the  injury  proved  to 
have  been  sustained  by  the  plaintiff.  The  facts  did  not 
justify  the  jury  in  giving  a  verdict  for  vindictive  or  exem- 
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plarj  damageB;  nor  do  thej  warrant  the  conrt  in  trebling 
the  damages.  From  a  lack  of  evidence  on  the  part  of  the 
plaiutifi'  he  may  have  failed  to  prove  infringenients  by  the 
defendants,  which  woald  have  justified  the  jury  in  finding 
damages  to  a  larger  amount  than  they  returned,  but  this 
was  the  fault  or  misfortune  of  the  plaintiff,  and  did  not 
anthorize  the  jury  in  finding  more  than  the  actual  damages 
proved. 

Cases  may  be  readily  conceived  in  which  it  would  be  the 
imperative  duty  of  a  court  to  exercise  the  discretion  given 
by  the  statute,  by  increasing  the  damages.  It  has  hap- 
pened, and  may  occur  again,  that  a  meritorious  inventor 
of  a  valuable  improvement,  after  spending  years  of  patient 
4;hought  and  toil,  in  making  it  practically  useful,  itnd  obtain- 
ing a  patent  for  it,  has  been  wantonly  and  unjustly  pirated 
upon,  and  compelled,  for  the  establishment  of  his  rights,  to 
engage  in  long,  vexatious,  and  expensive  litigation,  in  wbich^ 
at  last,  the  sum  that  maybe  awarded  by  the  verdict  of  a  jury 
may  be  wholly  inadequate  as  a  compensation  for  the  wrongs 
and  injuries  be  has  sustained.  In  such  a  case,  the  instincts 
of  justice  would  demand  of  a  judge  that  he  should  exercise 
the  discretion  vested  in  him  by  law,  by  trebling  the  dam- 
ages, and  thus,  as  far  as  practicable,  doing  justice  to  one, 
who,  from  the  great  utility  of  his  invention,  may  be  entitled 
to  the  name  of  a  public  benefactor.  But  clearly  there  is  no 
such  feature  in  the  present  case.  The  plaintiff  has  no  claim 
or  merit  as  an  inventor,  but  is  the  mere  assignee  of  a  pat- 
ented machine,  the  right  to  which  he  has  purchased  on 
speculation.  The  law  under  such  circumstances  will  give 
him  the  actual  damages  which  the  evidence  shows  he  has 
sustained,  but  will  give  him  nothing  more. 

The  motion  is  overruled. 
4 
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(district  court.) 
Thb  Unitbd  States  v.  Bobbbt  Moobb. 

A  tteftmboat  nayigating  tbe  Ohio  and  HiMistippi  riyen  was  impressed  into 
the  service  of  the  goyernment,  by  a  military  order,  to  transport  troops 
and  supplies.  During  the  period  of  said  seryice,  the  year  for  which 
she  had  previously  been  inspected  expired :  Beld,  that  the  owner  of 
the  boat  was  not  liable  to  a  penalty  for  her  non-inspection  while  in  the 
government  service. 

B.  M.  CorwirUy  District  Attorney ^  for  pluintlff. 
Lincoln^  Smith  ^  Wamock^  for  defendant. 

Opinion  of  thb  Court: 

This  is  a  suit  for  a  penalty  of  five  hnndr^d  dollfirs  against 
the  defendant  for  permitting  his  steamboat,  the  ^'Sunnj 
South/'  to  be  navigated  without  inspection.  It  is  alleged^ 
and  it  is  proved  by  the  defendant,  that  when  the  year  for 
which  the  boat  had  been  previously  inspected  expired,  she 
was  not  in  his  possession  or  under  his  coptrpl. 

The  owner  of  the  boat  and  the  defendant  in  this  sqit  was 
sworn  as  a  witness  on  the  heariii;^  pf  the  ca3e,  and  his 
statement  was  briefly  and  substantially,  that  he  was  the 
owner  of  the  Sunny  South ;  that  in  1@§4  she  was  employed 
upon  the  Ohio  and  Mississippi  rivers  \  that  she  was  brought 
to  Memphis  for  the  purpose  of  selling  her ;  that,  while  lying 
there,  she  was  impressed  by  a  military  order  into  the  serv- 
ice of  the  government  to  transport  troops  and  supplies; 
that  she  was  in  such  service  when  her  inspection  papery 
expired ;  that,  after  she  was  discharged  from  the  service^ 
she  was  not  run  for  the  conveyance  of  freight  or  passengers; 
that,  after  laying  some  time  at  Memphis  when  released  by 
the  government,  she  was  brought  to  Cinginnati  for  repairs; 
and  that,  in  coming  up  the  river  for  t|iat  purpose,  shg 
oarried  neither  freight  nor  pfi§sengers.  TJ^ef^  is  np  ^videnog 
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that  after  she  was  impressed  by  the  military  authorities, 
she  was  u«ed  by  or  for  the  benefit  of  the  owner  in  the 
transportation  of  cargo  or  passengers. 

The  sole  question  for  the  decision  of  the  court  is,  whether 
in  this  state  of  facts  the  owner  has  incurred  the  penalty  of 
the  law  for  not  causing  the  inspection  of  the  boat.  It  is  a 
new  question,  and  I  am  of  the  opinion  that  the  owner  can 
not  be  held  liable.  I  do  not  propose  to  discuss  the  question 
at  length,  but  will  merely  remark  that  I  can  not  hold  the 
owner  liable  to  the  penalty  for  non-inspection  while  the 
boat  was  in  the  possession  and  under  the  sole  control  of 
the  government.  If  the  officials  of  the  government  thought 
it  necessary,  for  the  safety  of  the  cargo  or  persons  on  board, 
to  have  the  boat  inspected,  it  was  their  duty,  and  not  the 
duty  of  the  owner,  to  take  out  inspection  papers.  For 
anght  that  appears  in  the  case,  the  boat,  when  the  inspec- 
tion expired,  might  have  been  at  some  remote  point  not 
known  to  or  accessible  to  the  owner,  and  it  would  be  a 
palpable  hardship  to  hold  him  guilty  of  a  violation  of  the 
law  in  not  having  the  boat  inspected  under  the  circum- 
stances stated.  This  hardship  would  be  the  more  palpable 
from  the  statement  of  the  owner,  as  understood  by  the 
court,  that  he  was  not  running  the  boat  when  impressed 
by  the  government,  and  had  no  intention  to  run  her  until 
she  wsfli  repaired  and  inspected.  The  fact  that  after  the 
boat;  W9fi  discharged  by  the  government,  the  owner  ordered 
)\er  to  Cincinnati  for  repairs,  and  that  in  coming  up  the 
l^yer  she  carried  neither  cargo  nor  passengers,  justifies  the 
^nclu»on  that  it  was  the  purpose  of  the  owner  scrupu- 
^asly  to  observe  the  requirements  of  the  law. 

^be  judgment  of  the  court  is,  that  the  Ubel  be  dismissed. 
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(circuit  court.) 
Charlbs  W.  Robaok  v.  B.  M.  W.  Taylor^  Collbctor,  bto. 

A  court  of  the  United  Statee  has  no  Jurisdiction  in  case  of  a  bill  by  a  cSt- 
izen  of  the  State  in  which  the  bill  is  filed,  to  restrain  a  collector  of  in* 
ternal  revenue  from  the  collectioD  of  an  alleged  illegal  income  tax. 

The  only  remedy  given  by  law  is  by  appeal  to  the  district  assessor;  and 
failing  thus  to  obtain  redress,  by  appeal  to  the  commissioner  of  inter- 
nal rcTenue. 

The  proTision  of  the  constitution  of  the  United  States,  declaring  that  the 
Judicial  power  should  extend  to  all  oases  arising  under  the  laws  of  the 
United  States,  is  not  a  self-executing  power,  and  does  not  Test  the 
courts  with  Jurisdiction  without  the  action  of  Congress  for  that  pur- 
pose. 

CaldweU  ^  Ccppoeky  for  complainant. 
jB.  M.^Carwinej  for  defendant. 

Opinion  of  thb  Court: 

This  is  a  bill  in  equity,  in  which  the  complainant,  Charles 
W.  Roback,  a  citizen  of  the  State  of  Ohio,  avers,  in  sub- 
stance, that  for  ten  years  prior  to  the  autumn  of  1865,  he 
had  been  largely  and  successfully  engaged  in  the  manufac- 
ture and  sale  of  medicines  in  the  city  of  Cincinnati;  that 
in  the  prosecution  of  that  business  he  had  devoted  much 
time  and  attention,  and  invested  some  (60,000  of  capital ; 
that  in  the  fall  of  1865  he  retired  from  it,  and  sold  the  good 
will  of  the  same  for  (55,000 ;  that  after  such  sale,  the  as- 
sessor for  the  district  under  the  internal  revenue  act  of  the 
United  States,  charged  and  returi^e4  the  proceeds  of  said 
sale  as  part  of  the  complainant's  iqcop^e  fo^  the  year  1865; 
and  that  the  defendant,  B.  M.  W'  Taylor,  collector  of  in- 
ternal revenue  for  the  Second  Cqllection  District  of  Ohio, 
to  whom  the  return  of  the  assessor  was  made,  threatens,  and 
is  about  to  proceed  to  collect  a  tax  of  (5,500  by  distraint. 
The  bil)  jthen  avers  that  the  retiurn  a]^4  ^essn^eftt  pf  said 
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sum  as  income  tax  is  unjust  and  contrary  to  law;  and 
prays  that  the  said  collector  and  all  others  may  be  per- 
petually enjoined  from  the  collection  thereof,  and  that  upon 
final  hearing,  the  same  may  be  decreed  to  be  illegal  and  void. 

On  the  5th  of  August  last,  Mr.  Justice  Swayne  granted 
an  injunction,  to  continue  ^'  until  further  hearing  at  the 
next  term  of  the  court."  It  may  be  proper  to  here  stat^ 
that  the  learned  judge,  in  making  the  order  for  an  injunc- 
tion, intimated  a  strong  doubt  as  to  the  jurisdiction  of  the 
court  on  the  case  maide  in  the  bill,  but  thought  it  due  the 
complainant  to  restrain  further  proceedings  for  enforcing 
the  collection  of  the  alleged  illegal  tax  until  the  case  could 
be  more  fully  heard. 

A  motion  is  now  made  by  the  district  attorney  of  the 
United  States,  in  behalf  of  the  present  incumbent  of  the 
office  of  collector  for  the  Second  Collection  District,  to  dis- 
solve the  injunction,  on  the  ground  of  a  want  of  jurisdic- 
tion in  this  court  to  entertain  the  case.  This  motion 
necessarily  precludes  all  inquiry  as  to  the  legality  of  the 
tax  assessed  against  the  complainant.  If  the  court  has  no 
jurisdiction,  whatever  may  be  its  conviction  upon  the 
question  of  the  legality  of  the  tax,  it  has  no  power  to  grant 
the  relief  prayed  for  in  the  bill ;  and  the  injunction  must 
necessarily  be  dissolved. 

The  question  thus  presented  is  important  in  its  character, ' 
but  in  my  judgment  not  difficult  of  solution.  It  arises 
under  a  statute  of  recent  enactment,  and  upon  the  points 
for  decision  the  court  has  not  the  aid  of  any  prior  judicial 
action.  They  must  be  decided,  therefore,  in  the  light  of 
general  and  well-settled  principles,  and  not  upon  the 
authority  of  precedents  having  a  direct  applicatioti  to  the 
case.  I  shall  be  very  brief  in  stating  the  grounds  on  which 
I  have  attained  the  conclusion  that  the  court  has  no  juris- 
£ction  to  grant  the  relief  prayed  for. 

It  will  readily  be  conceded  that  jurisdiction  can  not  be 
sustained  from  the  citizenship  of  the  parties.  From  the 
aViirmebt  of  the  bUl  it  appears  tliat  boOi  the  oomplainkht 
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and  the  defendant  are  citizenB  of  Ohio.  It  is  not,  there- 
fore, a  case  of  controversy,  in  the  words  of  the  constitution, 
'^between  citizens  of  different  States."  It  is  insisted,  how- 
ever, that  the  jarisdiction  vests  by  force  of  that  clause  of 
the  second  section  of  the  third  article  of  the  constitution, 
which  declares  that  ^^  the  judicial  power  shall  extend  to  all 
cases  in  law  or  equity  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority.''  The  argument  is  that  as 
this  case  arises  under  and  involves  a  construction  of  a  law  of 
the  United  States, the  clause  just  quoted  vests  jurisdiction  in 
the  courts  without  reference  to  the  citizenship  of  the  parties. 

There  is,  in  my  judgment,  a  conclusive  argument  against 
the  tenability  of  this  position.  "So  case  has  been  referred 
to,  and  it  is  believed  there  is  no  one  in  which  it  has  been 
sustained  by  the  Supreme  Court,  or  any  of  the  courts  of  the 
United  States.  The  clause  of  the  constitution  relied  on  as 
conferring  jurisdiction  in  cases  arising  under  the  laws  of 
the  United  States,  does  not  import  a  self- executing  power. 
It  belongs  clearly  to  that  class  of  powers  of  which  there  are 
many  in  the  constitution,  which  are  dormant  and  inoper- 
ative until  vitality  and  vi^or  are  imparted  to  them  by  the 
action  of  the  legislative  department  of  the  government.  I 
will  not  stop  to  designate  those  provisions  of  the  constitu- 
tion to  which  this  principle  applies. 

Now  it  may  be  conceded  that,  in  the  case  before  the 
court,  the  question  whether,  from  the  facts  set  forth  in  the 
bill,  the  income  tax  assessed  and  charged  against  the  com- 
plainant is  legal  or  illegal,  depends  upon  the  construction  to 
be  given  to  a  clause  in  an  internal  revenue  statute  enacted 
by  Congress,  and  may  be  said  properly  to  arise  under  a  law 
of  the  United  States.  But  we  look  in  vain  for  any  statutory 
provision  declaring  what  court  shall  have  jurisdiction,  or 
how  jurisdiction  shall  be  exercised,  in  a  case  of  an  alleged 
grievance  or  injury  arising  from  the  error  or  malfeasance 
of  any  of  the  officials  charged  with  the  execution  of  the 
acts  of  Congress  for  the  assessment  and  collection  of  inter- 
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Dal  revenue.  Until  Congress  shall  designate  tlie  court  in 
which  jurisdiction  shall  vest,  and  shall  declare  in  what  man- 
ner it  shall  he  exercised,  the  constitutional  provision  cited 
can  not  be  operative.  There  are  two  courts  of  the  United 
States  inferior  to  the  Supreme  Court,  namely,  the  Circuit 
Court  and  District  Court,  created  by  the  legislation  of  Con- 
gress, and  possessing  only  such  powers  and  jurisdiction  as 
shall  be  meted  out  and  defined  by  law.  Now,  it  may  be 
pertinently  asked,  which  of  the  two  courts  named,  in  the 
absence  of  any  legislative  provision  on  the  subject,  shall  en- 
tertain the  jurisdiction  invoked  in  this  case,  and  by  what 
form  or  proceeding  shall  the  redress  sought  for  be  obtained  ? 
This  uncertainty  must  be  fatal  to  the  exercise  of  jurisdiction 
by  either  of  those  courts,  unless  it  can  be  based  on  some 
other  foundation  than  that  claimed  in  the  argument  of 
counsel. 

There  can  be  no  question  that  it  is  within  the  constitu- 
tional competency  of  Congress  to  vest  the  jurisdiction 
either  in  the  Circuit  or  District  Court,  of  hearing  and  de- 
ciding all  cases  of  alleged  illegal  and  wrongful  acts  arising 
from  the  execution  of  the  internal  revenue  laws.  But,  for 
reasons  which  they  doubtless  deemed  sufficient,  they  have 
carefully  avoided  the  investure  of  such  jurisdiction  in  either 
of  said  courts.  From  the  structure  of  the  laws  referred  to, 
the  implication  is  exceedingly  strong  that  their  framers  did 
not  intend  there  should  be  any  interference  by  the  judicial 
department  which,  in  its  operation,  should  obstruct  or  em- 
barrass their  prompt  execution.  This  conclusion  is  irresist- 
ible from  a  reference  to  these  laws.  Congress,  however,  has 
not  left  those  aggrieved  by  the  wrongs  or  mistakes  of 
revenue  officials  without  the  means  of  obtaining  redress. 
But  it  is  the  plain  policy  of  the  law  that  the  remedy  is  not 
to  be  by  a  resort  to  courts,  iPtit  to  other  means  pointed  out 
by  law.  I  will  not  stop  to  point  out  all  the  provisions  of 
the  statutes  which  justify  this  conclusion.  By  section  118 
of  the  act  of  June  80,  1864,  in  force  when  the  alleged 
IHegftl  income'  tax  was  assessed  against  the  complainant,  it 
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18  made  the  duty  of  the  proper  assistant  aasesaor  to  assess 
and  make  returns  of  all  incomes  snbject  to  taxation.  Of 
this  assessment  public  notice  is  to  be  given;  and  it  is  pro- 
vided ^^  that  every  person  feeling  aggrieved  by  the  decision 
of  the  assistant  assessor  in  such  cases,  may  appeal  to  the 
assessor  of  the  district,  and  his  decision  thereon  shall  be 
final/'  The  right  of  appeal  thus  granted,  seems,  in  the 
opinion  of  the  law-making  power,  to  have  been  ample  for 
the  security  of  the  tax-payer  against  the  errors  and  wrongs 
of  the  assistant  assessor.  But  this  is  not  the  only  provision 
by  which  suck  errors  or  wrongs  may  be  finally  remedied. 
Although  it  is  expressly  declared  that  the  decision  of  the 
district  assessor  shall  be  final,  an  appeal  lies  to  another  and 
higher  official.  By  section  44  of  the  act  it  is  provided 
^  that  the  commissioner  of  internal  revenue,  subject  to  the 
regulations  prescribed  by  the  secretary  of  the  treasury,  shall 
be,  and  he  is  hereby  authorized,  on  appeals  to  him  made, 
to  remit,  refund,  and  pay  back  all  duties  erroneously  or 
illegally  assessed  or  collected,  and  all  duties  that  shall  ap- 
pear to  be  unjustly  assessed  or  excessive  in  amount,  or  in 
any  manner  wrongfully  collected,"  etc.  The  power  thus 
vested  in  the  commissioner  of  revenue  is  to  be  exercised 
under  the  supervision  of  the  secretary  of  the  treasury,  to. 
whom,  practically,  there  is  an  appeal  from  the  commis- 
sioner. And  I  need  hardly  add,  if  the  rights  of  the  party 
aggrieved  are  not  secured  by  these  means,  as  a  final  resort, 
there  is  an  appeal  to  Congress,  whose  power  to  afibrd  re- 
dress is  unquestionable. 

The  provisions  of  the  statute  referred  to  seem  clearly  to 
sustain  the  proposition  that  it  was  intended  by  Congress 
that  wrongs  and  grievances  occurring  under  the  internal 
revenue  act  should  be  investigated  and  passed  upon,  not  by 
the  courts,  but  by  the  officials,  immediately  charged  with 
their  execution.  And  it  is  not  for  this  court  to  pronounce 
upon  the  justice  or  policy  thus  sanctioned  by  the  law-mak- 
ing power.  The  internal  revenue  laws  originated  in  a  great 
national  emergency^  and  were  ueceasarily  so  £ramjed  a^  to 
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ensure  their  prompt  execution.  That  they  are  harsh  in 
some  of  their  provisions,  and  may  develop  in  their  execn- 
tion  cases  of  official  malfeasance  and  oppression,  is  not 
doubted.  The  remedy  for  such  results  is  with  the  legisla- 
tive, and  not  the  jadicial  department,  unless  the  power  is 
expressly  conferred  on  the  latter.  The  courts  of  the  United 
States  are  courts  of  limited  jurisdiction,  and  can  exercise 
such  powers  only  as  are  expressly  granted  by  law,  or  clearly 
implied  from  the  objects  of  their  creation. 

It  may  perhaps  be  insisted,  though  it  was  not  urged  in 
the  argument,  diat  if  the  jurisdiction  elainied  in  this  case 
does  not  exist  under  the  clause  of  the  constitution  quoted, 
it  may  be  exercised  by  the  Circuit  Courts,  under  the  general 
chancery  powers  vested  in  them  by  the  constitution  and 
laws.  These  courts  undoubtedly  possess  an  extensive  juris- 
diction under  this  head.  Without  considering  at  length  the 
source  and  extent  of  this  jurisdiction,  it  may  be  affirmed  as 
a  clear  proposition,  that  the  case  made  in  the  complainant's 
bill  is  not  one  tha^  brings  it  within  the  scope  of  the  gen- 
eral chancery  power  of  this  court*  There  is  no  averment 
in  the  bill  that  the  complainant  will  suffer  irreparable 
injury  from  the  collection  of  the  alleged  illegul  income  tax. 
Nor  is  it  averred  that  he  was  without  a  remedy  by  law. 
Ab  a  basis  for  the  proper  action  of  a  court  of  chancery,  it 
must  appear  that  he  has  appealed  to  the  proper  district  as- 
seiaor,  under  the  section  of  the  statute  before  cited ;  that 
such  appeal  has  not  resulted  in  the  redress  of  the  wrong 
complained  of;  and  that  he  is  wholly  without  a  remedy, 
except  by  the  interposition  of  a  court  of  chancery.  I  do 
not  say,  if  the  bill  had  been  so  framed,  a  proper  case  for  the 
action  of  a  court  of  chancery  would  be  presented.  But  it 
is  clear  that  without  the  averment  of  irreparable  injury,  and 
that  all  the  means  of  redress  secured  by  law  had  been  un* 
availingly  resorted  to,  there  would  be  no  sufficient  ground 
for  the  interposition  of  a  court  of  equity. 

The  court  has  no  jurisdiction,  and  the  injunction  must 
badisiolved. 
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Gborqb  B.  Pbasb  V.  J.  M.  McOlblland. 

Where  e  negoiieble  note  is  transferred  by  indorsement  to  a  third  person 
who  is  ignorant  of  any  inflmiity  affecting  its  TaHdity,  and  the  indorse- 
ment is  before  the  maturity  of  the  note,  the  indorsee  is  an  innocent 
holder,  and  may  recover  against  the  maker,  although  as  to  him  there 
has  been  a  failure  of  consideration. 

An  indorsee  of  a  note  given  in  payment  for  a  horse,  in  the  sale  of  which 
there  was  a  fh^udulent  concealment  of  the  animal's  unsound  condition, 
is  not  an  ^innocent  holder  of  the  note,  if  the  proof  shows  that  he  and 
the  seller  were  the  owners  of  the  horse,  and  that  in  the  sale  the  seller 
acted  as  his  agent. 

If,  at  the  time  of  the  sale  of  a  horse,  the  animal  is  subject  to  a  disease  known 
to  the  seller,  which  he  conceals,  and  which  was  not  discoverable  by  the 
buyer  with  ordinary  vigilance^  the  sale  is  fHudulent. 

John  C.  Grannis^  and  Carwine  ^  Walker,  for  plaintiff. 
Oeorge  E.  Pughj  for  defendant. 

Cbabob  of  thb  Court: 

The  case  submitted  to  the  jury  is  an  action  on  a  promis- 
sory note  for  |500,  dated  November  9, 1859,  payable  one 
year  after  date  to  the  order  of  Lyman  W.  Pease,  and  by 
him  indorsed  to  the  plaintiff.  The  defense  is,  that  the  note 
was  given  in  payment  for  a  horse  purchased  by  the  defend- 
ant of  said  Lyman  W.  Pease,  in  the  sale  of  which  a  fraud 
was  committed  by  him  in  the  concealment  of  a  disease  of 
which  the  said  Pease  had  knowledge,  and  which  rendered 
the  horse  of  no  value.  The  defendant  insists  there  was 
an  entire  failure  of  the  consideration  for  which  the  note 
was  given,  and  that  he  is  not  therefore  liable  to  pay  it. 

It  is  urged,  however,  by  the  counsel  for  the  plaintiff,  that 
he  is  the  holder  of  the  note  by  indorsement  from  L.  W. 
Peas^,  without  notice  of  any  fraud  in  the  sale  of  the  horse, 
or  any  failure  of  consideration,  and  that  the«defendant.oaii 
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not  avail  himself  of  this  defense  in  this  action.  Where  a 
negotiable  note  is  transferred  by  indorsement  to  a  third 
person  who  is  ignorant  of  any  infirmity  affecting  its  valid- 
ity, and  the  indorsement  is  before  the  maturity  of  the  note, 
the  indorsee  is  an  innocent  holder,  and  may  recover  against 
the  maker,  although  as  to  him  there  has  been  a  failure  of 
consideration.  In  this  case  it  does  not  appear  from  the 
evidence  whether  the  note  was  indorsed  before  or  after  its 
maturity.  This,  however,  is  an  inquiry  which  does  not 
seem  to  be  material  in  this  case.  If  the  jury  find  from  the 
evidence  that  Lyman  W.  Pease,  who  sold  the  horse  to  the 
defendant,  was  a  part  owner  with  the  plaintiff,  and  acted 
for  him  as  his  agent  in  the  sale  of  his  interest,  he  may  be 
viewed  as  legally  a  party  to  the  sale,  and  can  not  claim  the 
rights  and  immunities  of  an  innocent  holder  of  the  note. 
The  jury  have  heard  the  testimony  of  the  defendant  on  this 
point.  If  credited  by  the  jury,  he  proves  that  at  the  time 
of  the  sale  the  plaintifl'  owned  an  interest  of  one-half  in 
the  horse,  and  that  his  son  was  the  owner  of  the  other  half, 
and  acted  as  agent  for  his  father  in  the  sale  of  bis  interest. 

The  important  and  perhaps  the  only  question  in  the  (^se 
is,  whether  a  fraud  was  perpetrated  in  the  sale  of  the  horse. 
If  there  was  an  intentional  concealment  of  an  essential 
infirmity  in  the  horse,  affecting  his  usefulness  and  value, 
the  jury  will  probably  have  no  difllculty  in  reaching  the 
conclusion  that  both  L.  W.  Pease,  the  son,  and  George  P. 
Pease,  the  father  and  the  plaintiff  in  this  suit,  both  had 
knowledge  of  and  were  implicated  in  the  fraud.  And,  as 
often  decided  by  courts,  fraud  vitiates  all  transactions 
among  men ;  and  if  it  attaches  to  the  sale  of  the  horse  in 
question,  the  note  on  which  this  suit  is  based  is  a  nullity, 
and  no  recovery  can  be  had  on  it 

The  court  does  not  propose  to  recite  in  full  the  evidence 
given  by  the  parties  on  the  question  of  fraud.  It  will  be 
obvious  to  the  jury  there  are  some  material  discrepancies 
in  the  facts  stated  by  them  and  other  witnesses.  The  de- 
fendant insists  ^hat  the  animal^  at  the  time  of  the  sale,  was 
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subject  to  a  disease  known  to  the  seller,  which  he  con- 
cealed, and  which  was  not  discoverable  by  the  buyer  with 
ordinary  vigilance.  If  the  jury  find  this  to  be  the  truth, 
there  can  be  no  question  that  a  gross  fraud  was  enacted. 
The  conclusion  of  the  jury  will  depend  greatly  on  the  credit 
they  shall  give  to  the  testimony  of  the  defendant,  given  by 
him  as  a  witness.  He  states  that  at  the  sale  he  (Uscovered 
no  ailment  or  deficiency  in  the  horse,  except  a  crack  in  one 
hoof,  which  he  did  not  deem  important,  and  that  Pease 
assured  him  there  was  nothing  else  that  was  wrong  with 
him.  He  also  swears  he  put  the  horse  in  a  buggy,  and 
after  driving  him  about  five  miles  he  became  exceedingly 
lame  in  one  of  his  forelegs,  and  broke  out  into  a  profuse 
sweat;  and  that  after  keeping  him  in  pasture  for  six 
months,  and  trying  him  a  second  time,  he  failed  in  the 
same  way.  He  also  says,  under  oath,  that  he  Considers  the 
horse  of  no  value. 

The  witness  Slrkpatrick  states  that  some  time  before  the 
sale  to  defendant  he  noticed  the  lameness  of  the  horse  on 
one  occasion,  and  inquired  of  Pease,  the  father,  what  was 
its  cause.  To  this  Pease  replied  he  did  not  know,  but  was 
fearful  it  was  rheumatism,  as  his  sire  had  died  of  that 
disease.    He  requested  the  witness  to  say  nothing  about  it. 

On  the  other  hand,  the  jury  have  the  deposition  of  the 
plaintiff,  in  which  he  denies  that  the  horse  was  subject  to 
any  disease  at  the  time  of  the  sale,  and  was  in  every  respect 
entirely  sound,  except  the  crack  in  the  hoof. 

The  case  is  with  the  jury. 

The  jury  returned  a  verdict  for  the  defendant. 
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Asa  Whitnet  v.  Albsrt  L.  Mowrt. 

The  ori^nal  presninptionf  of  noTeliy  and  utility  arising  from  the  grant  of 
a  patent  are  atreogtbeped  by  iti  extension. 

Asa  Whitney  was  the  first  person  to  apply  a  process  of  slow  cooling,  anal* 
ogous  to  annealingy  in  the  manufacture  of  chilled  cast-iron  wheels, 
thereby  preventing  inherent  strains  from  unequal  contraction. 

This  invention  was  not  anticipated  by  the  ordinary  process  of  annealing 
metals  as  applied  to  wheels,  other  than  car  wheels. 

The  application  of  annealing  to  the  art  of  manufacturing  car  wheels  was 
new  and  patentable. 

The  phrase,  **a  point  a  little  below  that  at  which  fusion  commences,"  in 
Whitney's  patent,  gives  a  maximum  of  temperature,  and  does  not  im« 
ply  that  a  lower  temperature  was  not  inconsistent  with  his  invention. 

<*  A  little  below  fusion  "  does  not  mean  *' incipient  fusion,"  or  iron  in  a  ** semi- 
plastic  state,"  but  a  point  so  far  below  fusion  as  to  prevent  the  destruc- 
tion of  the  chill. 

A  specification  Is  addressed  to  workmen  skilled  in  the  art  to  which  the  In- 
vention relates,  and  something  may  properly  be  left  ta  th^r  Judgment 
and  discretion. 

The  process  described  in  the  patent  of  A.  L.  Mowry,  dated  May  7, 1861,  of 
annealing  car  wheels,  in  pits,  by  charcoal  interlaid  between  the  wheels, 
is  substantially  the  same  as  that  patented  to  Asa  Whitney. 

Kdther  Whitney  nor  Mowry  claim  the  apparatus.  The  invention  of 
Whitney  consists  in  the  process,  and  this  is  infringed  by  Mowry. 

Where  charcoal  was  placed  in  a  pit,  into  which  a  red-hot  wheel  was  lowered, 
igniting  the  charcoal,  and  afterward  charcoal  and  wheels  were  intro- 
duced alternately:  ffeld,  that  the  wheels  were  placed  in  a  **  previously 
heated  furnace  "  within  the  meaning  of  Whitney's  patent. 

The  inventor  of  an  improvement  is  not  entitled  to  use  the  original  inven- 
tion* 

This  was  a  suit  in  equity,  brought  to  reatr^n  the  in* 
fringemeut  of  lettors  patent  ^^fojr  an  improvement  in  the 
process  of  manufacturing  cast-iron  railroad  wheels/'  granted 
to  Asa  Whitney,  April  25,  1848,  aud  extead^  April  26^ 
1862,  for  seven  years* 
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The  factSy  and  material  portion  of  Whitney's  specifica- 
tions, sufiiciently  appear  in  the  opinion  of  the  court. 
The  disclaimers  and  claim  of  the  patent  were  as  follows: 
^^I  do  not  claim  to  be  the  inventor  of  annealing  castings 
made  of  iron  or  other  metal,  when  done  in  the  ordinary 
way;  nor  do  I  claim  to  be  the  inventor  of  any  particalar 
form  or  kind  of  furnace  in  which  to  perform  the  process; 
but  what  I  do  claim  as  my  invention,  and  desire  to  secare 
by  letters  patent,  is  the  process  of  prolonging  the  time  of 
cooling,  in  connection  with  annealing  railroad  wheels,  in 
the  manner  above  described;  that  is  to  say,  the  taking 
them  from  the  molds  in  which  they  are  cast  before  they 
have  become  so  much  cooled  as  to  produce  such  inherent 
strain  on  any  part  as  to  impair  its  ultimate  strength,  and 
immediately  after  being  thus  taken  from  the  molds,  depos* 
iting  them  in  a  previously  heat^  furnace  or  chamber,  so 
constructed,  of  such  materials,  and  subject  to  such  control, 
that  the  temperature  of  lill  parts  of  the  wheels  deposited 
therein  may  be  raised  to  the  same  point  (say  a  little  below 
that  at  which  fusion  commences),  when  they  are  allowed  to 
cool  so  faet,  and  no  faster  than  is  necessary  for  every  part 
of  each  wheel  to  cool  and  shrink  simultaneously  together^ 
aod  no  one  part  before  another/' 


Htnry  Baldwin^  Jr.^  and  S.  S,  Fishery  for  complainant, 
BarUey  ^  Burnett  and  Collier  ^  Meathj  for  defendant. 

OpiNioif  OP  TH?  Court: 

The  bill  alleges  an  infringement,  by  the  defendant^  of 
the  complainant's  patent  for  improvements  in  the  manufac^ 
ture  of  railroad  car  wheels,  originally  granted  to  him  oa 
April  25,  1848,  and  extended  for  seven  years  from  April 
25, 1862. 

The  answer  of  the  defendant,  as  first  filed,  denies  the 
novelty  of  the  complainant's  patented  invention,  and  also 
denies  the  infringement  charged  in  the  bill.  He  admits  that 
he  has  been,  and  now  is,  extensively  engaged  in  the  manti- 
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fiu^tare  of  car  wheels  at  CinciDnati,  but  avers  that  the 
wheels  are  annealed  and  prepared  for  use  by  a  different 
pFOcess  from  that  described  and  claimed  in  the  complain- 
ant's patent,  and  in  accordance  with  the  claims  and  specific 
cation  of  a  patent  granted  to  him,  dated  May  7, 1861. 

By  an  amendment  to  the  answer,  allowed  by  the  court 
daring  the  hearing,  the  defendant  sets  up,  as  a  further 
ground  of  defense,  the  want  of  utility  in  the  improvements 
{Mitented  to  the  complainant. 

The  issues  then  made  by  the  pleadings  are,  therefore : 
iuBt,  the  novelty  of  the  complainant's  invention;  second, 
its  utility;  and  third,  its  infringement  by  the  defendant. 

These  issuas  will  be  considered  in  the  order  stated.  But 
before  proceeding  to  their  consideration,  it  may  be  perti- 
nent to  remark,  that  from  the  great  mass  of  the  evidence 
adduced  by  the  parties,  it  will  be  impossible,  without  an 
unwarrantable  axpansion  of  this  opinion,  to  refer  in  detail 
to  nil  the  facts  on  which  the  conclusions  of  the  conrt  are 
baaed.  I  have  carefully  considered  the  evidence,  as  also 
th^  extended  and  able  aiguments  of  the  counsel,  aud  will, 
with  as  much  brevity  as  possible,  state  the  results. 

L  f^irst,  as  to  the  novelty  of  the  invention  patented  to 
the  claimant  The  allegations  of  the  answer,  assailing  the 
no«reIty  of  the  invention,  are :  *^  That,  in  so  far  as  the  com- 
plainant, in  his  said  letters  patent,  claims  to  be  the  inventor 
4>f  xebeating  car  wheels  after  their  removal  from  the  molds, 
or  of  a  continuing  process  of  removing  them,  while  at  a  red 
heat  from  the  molds»  and,  without  allowing  them  to  cool, 
placing  them,  in  that  jstate,  in  a  previously  heated  furnace 
<ur  ^chamber,  and  there  reheating  them  to  a  high  tempera- 
itnre,  and  then  allowing  them  to  cool  gradually;  such  claim 
is  heyond  the  invention  of  complainant,  and  his  said  letters 
patent  are  void,  for  the  reason  that  the  same  process  was 
Icnown  and  used  long  prior  to  such  alleged  invention  by  the 
<somplainant/'  The  defendant  then  specifies  more  than 
twenty  persons  to  whom  the  complainant's  process  was 
known,  and  by  them  used,  in  different  places  in  the  Unitad 
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States,  prior  to  the  date  of  his  patent*  He  also  refers  t4> 
twenty  or  more  works  or  printed  pablications  in  this  conn* 
try  and  in  Great  Britain,  in  which  it  is  averred  the  com- 
plainant's process  is  described. 

Before  advancing  further  in  considering  the  qneation  of 
novelty,  it  will  be  necessary  to  state  at  least  the  outlines  of 
the  complainant's  process,  as  set  forth  in  his  specification 
and  claim.  In  the  patent,  the  invention  is  designated  as  ^  a 
new  and  useful  improvement  in  the  process  of  manufSac- 
turing  cast-iron  railroad  wheels."  In  his  specification,  the 
complainant  calls  it  *^a  new  and  useful  improvement  in  the 
process  of  manufacturing  cast-iron  railroad  wheels."  And 
he  says,  ^My  improvement  consists  in  taking  railroad 
wheels  from  the  molds  in  which  they  are  ordinarily  cast, 
as  soon  after  being  cast  as  they  are  sufficiently  cool  to  be 
strong  enough  to  move  with  safety,  or  before  they  have 
become  so  much  cooled  as  to  produce  any  considerable  in* 
herent  strain  between  the  thin  and  thick  parts,  and  putting 
them,  in  this  state,  into  a  furnace  or  chamber  that*has  been 
previously  heated  to  a  temperature  as  high  as  that  of  the 
wheels  when  taken  from  the  molds.  As  soon  as  they  are 
deposited  in  this  furnace  or  chamber,  the  opening  through 
which  they  have  been  passed  is  closed,  and  the  temperature 
of  the  furnace  or  chamber  and  its  contents  gradually  raised 
to  a  point  a  little  below  that  at  which  fusion  commences, 
when  all  the  avenues  to  and  from  the  interior  are  closed, 
and  the  whole  mass  left  to  cool  no  faster  than  the  heat  it 
contains  permeates  through,  and  radiates  from,  the  exterior 
surface  of  the  materials  of  which  it  is  composed.  By  this 
process  all  parts  of  each  wheel  are  raised  to  the  same  tem- 
perature, and  the  heat  they  contain  can  only  pass  through 
the  medium  of  the  confined  atmosphere  that  intervenes  be- 
tween them  and  the  walls  of  the  furnace  or  chamber;  con- 
sequently the  thinnest  aad  thickest  parts  cool  simulta- 
neously together,  which  relieves  them  from  all  inherent 
strain  whatever,  when  cold."  After  referring  to  the  draw- 
ings descriptive  of  the  fumaoe,  the  patentee  adds^  ^Ta 
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heat  this  farnace  I  have  used  anthracite  coal,  it  requiring 
less  than  one-foarth  of  a  ton  to  anneal  two  tons  of  wheels." 
He  also  provides  for  other  kinds  of  fuel  for  heating  the  fur- 
nace, hat  declares  that  bj'whatever  means  the  heat  is  pro- 
doced,  the  furnace  or  chamber  must  be  so  constructed  as 
that  the  operator  can  control  the  quantity  and  intensity  of 
the  heat  used  ^^by  admitting  more  or  less  of  it  into  the 
chamber,  and  excluding  it  entirely/'  After  stating  the  ad- 
vantage of  annealing  car  wheels  by  this  process,  as  adding 
to  their  strength  and  durability,  and  as  being  more  econom- 
ical than  any  other  known  process,  he  disclaims  the  anneal- 
ing  of  casUngB  in  the  ordinary  way,  and  also  says  he  does 
not  ^'  claim  to  be  the  inventor  of  any  particular  form  or  kind 
of  furnace  in  which  to  perform  the  process/'  And  he 
adds,  '^But  what  I  do  claim  as  my  invention,  and  desire  to 
seenre  by  letters  patent,  is  the  process  of  prolonging  the 
time  of  cooling,  in  connection  with  annealing  railroad 
wheels  in  the  manner  above  described — ^that  is  to  say,  the 
taking  them  from  the  molds  in  which  they  are  cast,  before 
they  have  become  so  much  cooled  as  to  produce  such  inher- 
ent strain  on  any  part  as  to  impair  its  ultimate  strength, 
and  immediately  after  being  thus  taken  from  the  molds  de- 
positing them  in  a  previously  heated  furnace  or  chamber, 
so  constructed,  of  such  materials,  and  subject  to  such  con- 
trol, that  the  temperature  of  all  the  parts  of  the  wheels  de- 
posited therein  may  be  raised  to  the  same  point  (say  a  little 
below  that  at  which  fusion  commences),  when  they  are 
allowed  to  cool  so  fast,  and  no  faster  than  is  necessary  for 
every  part  of  each  wheel  to  cool  and  shrink  simultaneously 
together,  and  no  one  part  before  another/'  Such  is  sub- 
stantially the  specification  and  claim  of  the  complainant, 
stated  in  such  full,  clear,  and  exact  terms  as  that  an  Intel* 
ligent  mechanic  in  that  department,  according  to  the  testi- 
mony of  a  well-qualified  expert  in  that  case,  could  readily 
follow  the  process  described. 

Before  referring  to  the  evidence  offered  as  impeaching 
the  novelty  of  the  complainant's  patented  invention,  it  is 
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proper  to  remark,  that  the  evidence  to  sostaia  Bach  a  claim 
most  be  strong  and  oondosive,  to  jnstify  a  judgment  setting 
aside  the  patent  as  void  for  want  of  novelty.    The  pre- 
sumption of  law  is  with  the  complainant  upon  thb  issue, 
arising  not  only  from  the  grant  of  the  original  patent,  but 
from   its  extension  for  seven  years  after  its  expiration. 
The  statute  authorizing  the  extension  of  a  patent  is  too 
well  known  to  require  special  reference  or  citation.    It  is 
sufficient  to  say  that  it  imposes  on  the  head  of  the  Patent 
Office  the  duty  of  a  critical  revision  of  the  grounds  on  which 
the  original  patent  was  granted.    He  must  be  satisfied,  not 
only  that  the  invention  was  new,  but  that  it  had  proved  of 
great  practical  utility  to  the  public,  and  that  the  patentee 
had  used  proper  diligence  in  bringing  the  invention  into 
public  use,  and  had  not  been  sufficiently  remunerated,  as 
the  conditions  on  which  alone  the  patent  can  be  extended. 
And  the  statute  requires  notice  of  the  application  for  the 
extension,  so  that  all  persons  opposing  it  may  have  the  op- 
portunity of  making  their  objections.    A  patent  which 
successfully  undergoes  this  scrutiny,  without  any  modifica- 
tion of  the  original  claim  and  specification,  has  very  strong 
presumptive  claims  to  validity,  as  being  both  new  and  use- 
ful.   Another  fact  strengthening  this  presumption  is,  that 
the  complainant,  for  eighteen  years  before  the  commence- 
ment of  this  suit,  had  practically  and  successfully  practiced 
his  patented  method  of  annealing  car  wheels,  during  which 
time,  as  the  proof  shows,  nearly  five  hundred  thousand  car 
wheels  were  manufactured  and  sold  at  his  foundry  in  Phil- 
adelphia. 

But  how  does  the  issue  of  novelty  stand  upon  the  evi- 
dence? The  complainant's  patent  bears  date  in  April, 
1848,  but  it  appears  that  his  application  for  a  patent  dates 
back  to  August  2, 1847,  which  is  to  be  viewed  as  the  date 
of  his  invention.  All  the  witnesses  agree,  that  prior  to 
that  time,  no  car  wheel,  made  of  cast  iron^was  known 
Having  the  required  qualities  of  durability  and  strength. 
The  art  of  casting  in  chills  as  it  is  called — ^that  is,  casting  in 
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a  moldy  the  outer  circamference  of  which  was  iron  instead 
of  sand— was  previously  known  and  practiced.  This  pro- 
duced a  hardened  surface  of  the  periphery  of  the  wheel ; 
but  in  casting,  the  thick  and  thin  parts  of  the  wheel  con- 
tracted unequally,  and  the  result  was  an  inherent  strain  be- 
tween the  periphery  or  tread  of  the  wheel,  and  its  inner 
parts,  that  greatly  impaired  the  strength  and  durability  of 
the  wheel.  Prior  to  the  date  of  the  complainant's  inven- 
tion, several  devices  had  been  resorted  to,  and  patented,  de- 
signed to  remove  the  injurious  effects  of  this  inherent 
strain.  The  first  remedy  for  this  difficulty  was  to  cast  the 
hub  in  sections,  dividing  it  into  four  parts.  After  the 
wheel  had  cooled,  and  the  process  of  contraction  ended,  the 
spaces  between  the  divided  parts  of  the  hub  were  filled 
with  some  fnsed  metal,  and  the  hub  thus  made  solid.  But 
this  method  involved  a  waste  of  time,  and  was  too  expen- 
sive for  practical  use.  It  was  found,  too,  that  the  wheel  was 
sometimes  distorted,  so  as  to  be  useless.  It  appears  that 
the  next  device  for  avoiding  the  inherent  strain  was  to 
make  the  plate,  or  thin  part  of  the  wheel,  of  a  curved  form, 
so  that  in  cooling,  the  curve  in  the  plate  would  be  straight- 
ened. There  were  also  patents  for  other  plans,  embodying 
changes  in  the  shape  of  the  wheels  to  overcome  the  effects 
of  unequal  contraction  in  cooling,  and  thus  avoiding  the 
inherent  strain.  But  none  of  these  inventors  seem  to  have 
conceived  the  idea  of  making  a  practical  car  wheel  with 
straight  plates,  so  annealed  and  cooled  as  to  leave  it  strong 
and  durable,  and  uninjured  by  the  unequal  contraction  of 
its  parts. 

It  is  safe  to  say,  that  up  to  the  date  of  the  complainant's 
invention,  the  process  of  prolonging  the  time  of  cooling  the 
wheel,  in  the  mode  described  and  claimed  by  him,  and  thus 
overcoming  the  difficulties  of  the  prior  methods,  was  un- 
known. Several  intelligent  witnesses  sustain  this  conclu- 
sion in  a  manner  that  frees  it  from  all  doubt 

I  have  not  deemed  it  necessary  to  advert  to  the  publica- 
tions referred  to  in  the  defendant's  answer  as  anticipating 
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the  complainant's  invention.  They  proye,  nndonbtedly, 
that  the  process  of  annealing  metab  has  been  long  known, 
and  that  varions  plans  and  modes  of  accomplishing  it  have 
been  described  by  scientific  writers.  Bat  the  evidence  is 
clear,  that  casting  railroad  car  wheels  is  a  distinct  braDch 
of  the  art  of  casting,  and  that  none  of  the  printed  works 
referred  to,  describe  or  apply  to  that  art  One  witness  ex- 
amined as  an  expert,  and  apparently  well  acqaainted  with 
mechanical  science,  testifies  that  in  none  of  those  works  is 
the  complainanf  B  process  of  making  car  wheels  allnded  to 
or  described.  There  is  some  reference  to  annealing  wheels, 
other  than  car  wheels,  bat  none  to  any  wheel  cast  with  a 
chill,  and  therefore  it  has  no  application  to  the  process  de- 
scribed by,  and  patented  to,  the  complainant. 

Without  enlarging  on  the  question  of  the  novelty  of  this 
invention,  I  have  no  hesitancy  in  the  conclusion  that  the 
evidence  is  entirely  satisfactory  to  prove  that  the  process 
of  prolonging  the  cooling  of  car  wheels,  and  thus  avoiding 
inherent  strains,  is  dae  to  the  thought  and  inventive  talent 
of  the  complainant.  And  I  can  not,  perhaps,  more  appro- 
priately close  my  remarks  on  this  point  than  by  quoting 
what  was  said  in  relation  to  it  by  my  learned  brother,  Mr. 
Justice  Swayne,  who  sat  with  me  on  the  hearing  of  the  ap- ' 
plication  for  an  injunction,  at  the  last  April  term  of  this 
court.  His  remarks  on  that  occasion  show  a  very  intelli- 
gent apprehension  of  the  subject,  and  are  very  pertinent  to 
the  question  now  under  consideration.  The  learned  judge, 
speaking  for  the  court,  said :  <^  Oor  impression  is,  that  the 
patent  may  be  sustained  on  the  ground  of  a  discovery. 
Annealing  is  undoubtedly  an  old  invention,  but  as  applied 
to  car  wheels,  may  be  valid  as  a  discovery  applied  to  car 
wheels.  It  strikes  us,  as  the  case  is  presented,  we  may 
&irly  hold,  and  are  bound  to  hold,  that  the  patentee  and 
complainant  did  discover  a  mode  of  overcoming  this  difli- 
culty  (the  inherent  strain  of  the  wheels)  by  his  process. 
That  result  is  a  meritorious  one,  and  we  should  be  in- 
clinedi  at  the  final  hearing,  as  we  are  now,  to  give  such  a 
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coDBtniction  to  tlus  patent  as  will  sastain  his  claim  to  that 
invention,  and  give  him  the  frnits  of  his  discovery  There 
is  no,  proof  that  he  was  not  the  inventor  or  discoverer  of 
that  art,  and  the  application  of  that  art." 

Sach  were  the  views  of  the  learned  judge,  npon  the  case 
as  presented  on  the  application  for  the  injunction.  I  may 
add,  that  the  evidence  on  the  final  hearing,  instead  of  de- 
tracting from  the  correctness  of  these  views  on  the  ques- 
tion of  the  novelty  of  complainant's  invention,  as  covered 
by  his  patent,  has  strengthened  and  confirmed  them.  Sev- 
eral reliable  witnesses,  familiar  with  the  progress  of  making 
ear  wheels  from  their  first  introduction  in  this  country, 
agree  in  their  testimony,  that,  up  to  the  time  of  this  inven- 
tion, no  successful  method  of  making  them  bad  been  dis- 
covered ;  and  that  the  complainant's  process  of  prolonged 
cooling  was  the  first  known  which  overcame  the  defects  in 
all  wheels  previously  made.  In  the  language  of  one  wit- 
ness :  *^  It  enabled  a  better  wheel  to  be  produced  at  a  less 
coat  than  had  been  the  case  before  his  invention."  And 
again  :  ^^  There  was  a  general  confidence  felt  in  regard  to 
their  strength  as  well  as  durability,  which  never  had  been 
the  case  regarding  other  wheels." 

XL  But,  as  before  noticed,  the  complainant's  patent  is 
assailed  as  being  void  for  want  of  utility  in  the  invention 
as  described  in  his  specification.  The  argument  urged,  as 
sustaining  this  ground  of  defense,  is,  that  the  claim  for  the 
discovery  of  the  prolonged  cooling  of  the  wheels,  after 
their  removal  from  the  mold,  and  their  deposit  in  the  pit  or 
farnace,  is  that  the  temperature  of  all  parts  of  the  wheels 
*'  may  be  raised  to  the  same  point  (say  a  little  below  that  at 
which  fusion  commences) "...  and  that  the  effect  of 
this  high  degree  of  heat  is,  either  to  destroy  wholly  the 
chill  of  the  tread,  or  so  to  impair  it,  that  the  wheel  will  be 
practically  of  no  value. 

This  point  is  most  strenuously  insisted  on  by  the  coun- 
sel for  the  defendant ;  and  if  sustained  by  a  fair  construc- 
tion of  the  patent,  and  the  evidence  as  to  the  result  of  the 
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application  of  the  complainant's  process  of  annealing  car 
wheels,  will  be  fatal  to  his  claim  in  this  suit.  The  want  of 
utility  in  a  patented  invention  is  a  valid  objection  to  the 
patent ;  but  it  is  well  settled  that  courts  will  not  inquire 
astutely  into  the  degree  or  measure  of  its  utility,  and  unless 
it  appears  that  the  invention  is  wholly  worthless  or  frivo- 
lous^ the  patent  will  be  sustained.  It  may  also  be  pertinent 
to  remark,  on  this  question,  that  the  presumption  of  utility 
arising  from  the  grant  of  the  original  patent,  its  extension 
by  the  commissioner  of  patents,  and  the  long  and  success- 
ftil  use  of  the  patented  process,  as  in  the  case  of  novelty, 
requires  clear  and  explicit  proof  of  its  inutility,  to  justify 
a  judgment  declaring  the  patent  void. 

With  these  preliminary  remarks,  I  will  state  briefly  my 
views  upon  the  point  under  consideration.  It  involves,  ob- 
viously, a  mixed  question  of  construction  and  of  fact.  And 
it  is  proper,  first,  to  settle  what  is  the  fair  import  and  extent 
of  the  complainant's  claim  as  to  reheating  the  wheels, 
when  placed  in  the  furnace  or  chamber.  In  the  description 
of  his  process  he  provides,  after  requiring  the  wheels  to  be 
thus  placed,  that  '^  the  temperature  of  the  furnace  or  cham- 
ber, and  its  contents,  be  gradually  raised  to  a  point  a  little 
below  that  at  which  fusion  commences."  These  words  are 
substantially  repeated  in  the  claim,  in  a  parenthesis,  in  this 
form :  (^^  say  a  little  below  that  [the  point]  at  which  fusion 
commences.") 

It  must  be  conceded  that  this  claim,  as  to  the  degree  of 
heat  to  which  the  wheels  are  to  be  subjected,  is  not  stated 
with  the  precision  and  definiteness  that  is  desirable.  But 
it  is  a  settled  rule  in  the  construction  of  patents,  that  the 
specification  is  to  be  liberally  construed ;  and  effect,  if  pos- 
sible, is  to  be  given  to  the  claims  of  the  patentee,  so  as  to 
give  him  all  the  benefits  of  his  invention.  If,  with  a 
fraudulent  purpose  of  concealing  the  invention,  or  any 
material  part  of  it,  he  omits,  or  erroneously  describes  any 
essential  element,  the  patent  is  absolutely  void.  But  there 
is  no  claim,  or  pretense,  that  the  complainant  had  any  such 
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purpose,  in  describing  his  process.    And  there  is  no  reason 
to  doubt,  that,  in  referring  to  a  degree  of  heat  a  little  below 
the  point  of  fusion,  be  indicated  the  degree  which,  in  the 
hands  of  an  operator  of  skill  and  judgment,  would  efi'ect^ 
practically  and  successfully,  the  object  of  his  invention. 
He  avoids  the  point  of  incipient  or  actual  fusion,  but  re* 
quires  the  heat  to  be  a  little  below  that  point.    This  expres- 
sion clearly  imports  some  latitude  of  discretion  in  the 
operator.    It  clearly  does  not  require  that  the  temperature 
of  the  wheels  shall  be  raised  to  the  precise  point  above 
which  fusion  would  commence.    It  must  be  pre9umed  that 
the  inventor  knew,  that  if  the  wheels  were  heated  to 
incipient  fusion,  or  to  the  degree  immediately  below,  they 
would  be  so  soft  as  not  to  retain  their  shape  or  symmetry 
in  their  position  in  the  chamber  or  furnace,  and  that  thus 
their  utility  would  be  destroyed.    It  is  not  supposable  that 
the  inventor  intended  what  would  destroy  the  very  object 
he  had  in  view,  namely,  to  make  a  wheel  in  which  the  chill 
of  the  periphery  should  be  preserved,  and  the  inherent 
strain,  from  unequal  contraction,  avoided.     I  am  clear  that 
the  patent  may  be  regarded  as  claiming,  by  the  fair  import 
of  the  words,  '^  a  little  below  the  point  of  fusion,"  such  a 
degree  of  heat  as  is  necessary  to  effectuate  the  intention  of 
the  inventor.    His  object  was  to  guard  against  the  point 
of  fusion,  and,  also,  against  a  temperature  so  low  that  an 
inherent  strain  would  be  produced  between  the  thin  and 
the  thick  parts  of  the  wheel.    He  says,  expressly,  they 
must  not  be  allowed  to  cool,  after  removal  from  the  mold, 
to  a  degree  which  will  cause  this  strain. 

That  it  was  not  in  the  mind,  or  according  to  the  purpose 
of  the  patentee,  that  the  temperature  of  the  wheels  should 
be  limited  to  the  exact  point,  just  below  where  fusion 
begins,  is  inferable  from  a  claim  in  the  body  of  the  speci* 
fication,  providing  that  the  degree  offbeat  must  be  left 
somewhat  to  the  judgment  of  the  operator.  Having  re- 
ferred to  two  plans  for  the  construction  of  the  chamber  or 
furnace,  either  of  which,  he  says,  may  be  adopted,  he  adds 
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this  clause :  **In  eithar  case,  however,  the  fomaoe  or  cham- 
ber moBt  be  made  of  tach  form  and  have  Boch  appendages 
connected  with  it  as  to  enable  the  operator  to  control  the 
quantity  and  intensity  of  the  heat  uaed,  by  admitting  more 
or  less  of  it  into  the  chamber,  or  of  excluding  it  entirely." 
This  seems  to  imply  that  a  range  of  d^rees  of  heat  was 
contemplated  by  the  patentee,  the  highest  of  which  should 
be  a  little  below  where  fusion  commences,  and  the  lowest 
aboye  the  point  where  the  wheels  would  be  liable  to  cool 
to  such  a  degree  as  to  produce  an  inherent  strain.  And 
this  was  clearly  to  be  judged  of,  and  controlled  by,  the 
operator. 

Upon  the  whole,  as  a  question  of  construction,  I  can  not 
find  any  sufficient  basis  for  the  conclusion  that  this  patent 
must  be  held  as  a  nullity,  because  the  patentee  has  desig- 
nated the  point  a  little  below  where  fusion  begins,  as  the 
temperature  to  which  the  wheels  are  to  be  raised,  after 
being  placed  in  the  furnace.  So  narrow  a  construction  of 
a  patent,  which  has  been  extensively  and  successfully  usod 
for  eighteen  years,  can  not  be  sustained.  If  it  were  con- 
ceded, that  the  effect  of  the  heat,  if  raised  to  the  point 
stated,  would  be  to  impair  the  chill  of  the  wheel,  or  even 
to  destroy  it,  I  should  hesitate  to  pronounce  the  patent 
invalid,  in  the  face  of  the  fact  that  operatives,  who  have 
manufactured  wheels  under  this  patent,  for  years,  were 
almost  invariably  successful  in  producing  car  wheels  of  the 
most  approved  and  practical  character. 

It  is  hardly  necessary  to  refer  to  the  numerous  authorities 
in  which  it  has  been  held,  that  in  constructing  machines, 
or  carrying  into  effect  a  process,  under  patents,  something 
must  be  left  to  the  judgment  and  discretion  of  the  mechanic, 
or  operative,  to  whom  the  work  is  committed.  The 
patentee,  in  his  specification,  addresses  himself  to  those 
who  are  supposed  to  be  familiar  with  the  invention  covered 
by  the  patent.  And  if  the  patentee  has  conformed  to  the 
requirement  of  the  statute,  by  describing  his  invention  *^  in 
such  full,  clear,  and  exact "  terms  as  that  one  skilled  in  the 
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branch  to  which  it  pertains,  can  construct  it,  if  a  machine, 
or  carry  it  saccessf ally  into  effect,  if  a  process,  his  patent  is 
Bostainable. 

It  is  hardly  necessary  to  refer,  at  leogth,  to  the  evidence 
offered  by  the  defendant,  to  prove  that  car  wheels,  annealed 
strictly  according  to  the  process  claimed  and  described  in 
the  complainant's  specification,  would  be  so  far  deprived  of 
their  chill  as  to  render  them  useless.    There  are  several 
witnesses,  who  state  it  as  their  opinion,  that,  if  the  wheels 
are  raised  to  a  temperature,  when  placed  in  the  furnace,  a 
little  below  the  point  of  fusion,  the  chill  would  be  impaired 
or  wholly  destroyed.    These  opinions,  however,  are  based 
on  mere  speculation,  and  are  not  the  result  of  actual  ex- 
periments in  annealing  car  wheels.     Some  of  these  wit- 
nesses have  evidently  misunderstood  the  claims  of  this 
patent.    One  seems  to  suppose  it  requires  the  wheels  to  be 
heated  to  *4ncipient  fusion,"  and  another  speaks  of  them 
as  in  a  '^  semi-plastic '^  state.    Both  are  evidently  mistaken 
as  to  the  calls  of  the  patent  in  this  regard.    One  witness, 
Benwick — a  very  learned  expert,  called  by  the  complainant 
— gives  it  as  his  opinion,  on  his  cross-examination,  that  if 
the  wheels,  when  placed  in  the  furnace,  were  subjected  to  a 
long  continued  heat,  a  little  below  the  point  of  fusion,  the 
effect  would  be  seriously  to  impair  the  chill.    But  the 
patent  does  not  contemplate  that  they  shall  remain  for  any 
length  of  time  at  this  high  heat    On  the  contrary,  it  is 
distinctly  stated  in  the  specification,  that  as  soon  '^  as  all 
parts  of  the  wheel  are  raised  to  the  same  temperature,"  .  . 
.    .    '^  all  the  avenues  to  and  from  the  interior  are  closed, 
and  the  whole  mass  left  to  cool,  no  faster  than  the  heat  it 
contains  permeates  through,  and  radiates  from,  the  exterior 
surface  of  the  materials  of  which  it  (the  furnace)  is  com- 
posed."   From  the  heat  required  in  the  furnace  when  the 
wheels  are  placed  in  it,  it  is  obvious  that  but  a  short  space 
of  time  will  be  required  to  produce  this  equability  of  tem- 
perature; and  this  being  effected,  the  process  of  cooling 
immediately  commences. 
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It  is  by  no  means  dear,  from  the  evidence,  that  if  the 
claim  of  the  patent,  requiring  the  wheels  to  be  heated  to  a 
point  a  little  below  where  fusion  commences,  is  oonstroed 
with  the  strictness  claimed  by  the  defendant's  coonsel  that 
the  effect  would  be  to  destroy  the  chill,  and  thus  impair  the 
utility  of  the  wheel.  Several  witnesses,  familiar  with  this 
process  from  the  date  of  complainant's  patent,  testify  that 
in  his  extensive  fouudry  wheels  have  been  made  and  an- 
nealed in  exact  accordance  with  the  patent,  and  without 
any  change  or  modification.  If  this  is  the  fact,  it  negatives, 
conclusively,  the  inference  that  the  patented  process,  what- 
ever construction  is  given  to  the  claim,  is  injurious  to,  or 
destructive  of,  the  chill  of  the  wheel. 

But  if  the  views  stated  on  the  point  under  consideration 
are  erroneous,  there  is  another  ground  on  which  the  claim 
of  defendant's  counsel,  that  the  patent  is  void  for  inutility, 
must  be  overruled.  It  is  apparent,  from  the  specification, 
that  the  preservation  of  the  chill  of  the  wheel,  by  the  pro- 
cess of  annealing  described,  is  not  the  only  object  deemed 
important  and  sought  to  be  attained  by  the  patentee.  The 
prevention  of  any  inherent  strain  is  claimed  as  a  part  of 
the  invention.  And  the  witnesses  who  express  the  opinion 
that  the  high  heat  required  for  the  wheels  must  impair  or 
destroy  the  chill,  say  that  the  inherent  strain  would  be 
prevented.  The  result  would  be,  upon  their  theory,  that 
while  the  tref^  of  the  wheel  would  be  too  soft  for  durable 
service,  it  would  not  be  worthless,  and  would  have,  at  least, 
the  merit  of  being  free  from  any  inherent  strain.  The 
wheel  would  not  be  as  valuable  as  it  would  be,  upon  the 
supposition  that  the  periphery  was  so  far  hardened  by  the 
chill  as  to  make  it  more  durable  and  useful,  but  the  removal 
of  the  strain  would  impart  to  it  a  degree  of  utility  suffident 
to  sustain  the  patent. 

But  it  is  not  necessary  further  to  pursue  this  branch  of 
the  case.  I  am  clear  in  the  conclusion,  that  neither  upon 
the  law  nor  the  facts  is  the  defense  of  the  want  of  utility 
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in  this  invention  so  made  ont  as  to  require  the  judgment  of 
the  court  that  the  patent  is  void  on  that  ground. 

III.  The  remaining  issue  to  be  disposed  of  is,  whether 
the  defendant  has  infringed  the  exclusive  right  of  the  com- 
plainant under  his  patent  The  infringement  is  denied  in 
the  answer,  and  the  (mus  of  proving  it  is  thrown  on  the 
complainant  The  answer  avers  that  the  defendant  has  not 
manu£Etctured  or  sold  car  wheels,  ^^  which  have  been  sub- 
jected to  the  treatment  or  process  described  or  specified  in 
said  letters  patent  of  the  complainant,  or  to  any  process  or 
treatment  substantially  or  practically  similar  in  its  nature 
or  its  effects."  The  defendant  also  avers,  in  his  answer, 
that  he  was  the  first  and  original  inventor  of  certain  im« 
provements  in  annealing  car  wheels,  for  which  he  obtained 
letters  patent,  dated  May  7, 1861,  and  he  avers,  ^that  he 
has  manufactured  and  annealed  car  wheels  according  to  the 
process  described  in  his  said  letters  patent,  and  not  other- 
wise. 

It  may  be  well  to  notice  here  that  neither  the  complain- 
ant nor  the  defendant  claims,  as  a  part  of  his  invention,  the 
form  or  structure  of  the  furnace  or  pit  in  which  the  wheels 
are  annealed.  The  complainant  says  in  his  specification, 
^'  nor  do  I  claim  to  be  the  inventor  of  any  particular  form 
or  kind  of  furnace  in  which  to  perform  the  process."  The 
defendant  says,  ^  I  do  not  claim  as  my  invention,  or  any 
part  thereof,  the  pits,  flues,  or  currents  of  air  for  the  pur- 
pose herein  described." 

The  question  of  infringement  is,  therefore,  limited  to  the 
inquiry  whether  there  is  a  substantial  identity  between  the 
processes  of  annealing  car  wheels,  as  patented  to,  and  used 
by,  the  parties  respectively  under  their  patents.  The  pro- 
cess of  the  complainant,  as  embodied  in  his  patent,  has 
been  noticed  before  and  need  not  be  repeated  here.  The 
defendant,  in  his  claim,  says :  ^*  What  I  claim  as  new,  and 
desire  to  secure  by  letters  patent,  is:  The  employment  of 
charcoal,  or  other  equivalent  combustible  substance,  inter- 
laid between  the  wheels,  in  a  pit,  in  combination  with  an 
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apertare  dy  for  regalating  the  sapplj  of  air  to  the  Bame,  to 
prolong  the  combustion  of  the  fuel,  and  retain  the  heat  for 
the  purpose  herein  described."  In  the  second  paragraph 
of  his  specification,  he  describes  the  character  of  his  inven- 
tion substantially  as  embodied  in  his  claim  just  quoted,  but 
with  more  particularity. 

He  there  says,  <^tbe  purpose  of  the  charcoal  interlaid 
with  the  wheels  is  to  heat  the  wheels  in  the  pit  to  a  proper 
temperature,  prolonging  the  heat,  and  permitting  them  to 
cool  gradually  in  a  given  time;"  elsewhere  stated  to  be 
about  seventy-two  hours.  In  another  place,  he  states: 
<*The  operation  of  my  invention  is  as  follows:  A  layer  of 
charcoal  having  been  placed  on  the  perforated  bottom  c,  of 
the  annealing  pit,  the  wheels,  as  they  are  turned  out  of  the 
molds,  red-hot,  are  placed  in  the  pit,  with  a  layer  of  char- 
coal between  each  wheel ;  a  layer  of  charcoal  being  laid  on 
the  uppermost  wheel,  and  on  this  a  perforated  metal  plate 
is  placed ;  the  charcoal  becoming  now  ignited  by  the  hot 
wheels,  the  cover  of  the  pit  is  then  laid  on,  and  the  damper 
opened  so  as  to  admit  just  sufficient  air  to  effect  the  com- 
bustion of  the  contained  charcoal."  In  further  explaining 
his  process,  the  defendant  says :  ^^  It  is  well  understood  that 
chilled  car  wheels  require  to  be  cooled  by  a  process  which 
will  permit  the  different  parts  to  adjust  themselves  to  each 
other,  and  accommodate  the  unequal  contraction  which 
results  from  the  process  of  chilling.^' 

A  comparison  of  the  claims  and  specifications  of  these 
patents  shows  clearly  that  both  had  the  same  object  in 
view,  namely,  annealing  car  wheels  by  a  proper  increase  of 
heat  after  they  were  placed  in  the  pit  or  furnace,  and  pro- 
viding for  their  gradual  and  prolonged  cooling,  so  that 
when  cooled  the  tread,  or  periphery,  should  be  of  suitable 
hardness,  and  the  strength  of  the  wheels  not  impaired  by 
the  strain  resulting  from  the  unequal  contraction  of  the 
parts.  The  issue  in  this  case,  on  the  question  of  infringe- 
ment, seems,  therefore,  to  be  reduced  to  this  inquiry, 
whether  these  patentees  accomplish,  by  the  annealing  pro- 
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066868  which  they  describe  and  claim  the  same  resolt  by 
snbetantially  the  same  means. 

The  law  applicable  to  identity  is  so  well  settled  and 
understood  that  it  is  useless  to  extend  this  opinion  by  the 
formal  citation  of  authorities.  It  is  a  conceded  principle 
that  a  patent  for  a  mechanical  structurCy  or  a  process  to 
effect  a  specific  purpose,  does  not  embrace  every  possible 
means  of  effecting  the  same  result.  The  true  inquiry  is, 
whether  the  machine  or  process  charged  to  be  an  invasion 
of  an  exclusive  right  of  a  patentee  embodies  the  idea  or 
conception  of  the  original  inventor,  and  accomplishes  it  by 
substantially  the  same  means.  A  patentee  is  protected 
from  the  use  of  all  plans  or  devices,  which,  however  seem- 
ingly diffdrent  from  the  patented  invention,  are  the  same 
in  principle  and  operation. 

This  is  a  question  of  fact  to  be  decided  by  the  testimony, 
and  to  that  I  will  briefly  refer,  remarking  that  the  only 
points  really  in  controversy  are :  1.  Whether  the  defendant 
provides  for  reheating  the  wheels  when  removed  from  the 
molds  to  the  furnace  or  pit;  2.  Whether  he  claims  the 
process  of  prolonged  cooling  as  a  part  of  his  invention; 
and,  3.  Whether  his  method  of  heating  the  furnace  or  pit 
is  substantially  the  same  as  that  described  by  the  com- 
plainant. On  these  points  I  need  not  again  refer  to  the 
claims  of  the  two  patents,  as  they  have  been  already  cited. 
The  reheating  of  the  wheels  in  the  pit,  and  the  prolonged 
cooling  after  being  heated  to  the  proper  temperature,  are 
clearly  claimed  by  the  defendant  in  his  specifications  as 
elements  of  his  process.  The  complainant  heats  the  f  ar- 
nace,  previously  to  the  wheels  being  placed  in  it,  by  the 
combustion  of  anthracite  coal  or  other  suitable  material; 
the  defendant  reheats  by  placing  charcoal  at  the  bottom  of 
the  pit,  to  be  instantly  ignited  by  the  first  red-hot  wheel 
deposited,  and  then  placing  a  layer  of  charcoal  on  each 
successive  wheel,  thus  producing  what  one  witness  calls  an 
^  incandescent  mass  "  in  the  furnace,  and  beating  the  whole 
to  a  high  temperature.    It  was  well  and  pertinently  re- 
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mariced  by  Judge  Swayne,  on  the  hearing  of  the  applica* 
tion  for  an  injunction  in  this  case,  after  a  critical  compari- 
son of  both  patents  in  reference  to  the  specification  of  the 
defendant,  that  there  were  ^^very  numerous  analogies, 
though  the  collocation  was  a  little  difierent."  And  there 
seems  to  be  no  reason  to  doubt  the  correctness  of  the 
learned  judge's  conclusion. 

It  has  been  noticed  in  a  previous  part  of  this  opinion  that 
one  of  the  defendant's  counsel  strenuously  insisted,  in  his 
argument,  that  there  was  a  palpable  difference  in  the  prac- 
tical operation  of  the  processes  claimed  by  these  parties  in 
this :  that  if  the  specification  of  the  complainant's  patent 
is  strictly  followed,  a  wheel  is  produced  with  its  chill  so  far 
impaired  or  destroyed  as  to  render  it  useless;  and  that, 
therefore,  the  defendant's  process  is  dissimilar,  as  its  result 
is  a  perfect  and  practical  wheel.  This  point  is  disposed  of 
by  the  construction  given  to  the  complainant's  patent,  to 
the  effect  that  he  does  not  require  or  provide  for  a  reheat- 
ing of  the  wheel  to  an  extent  which  destroys  its  useful- 
ness. 

On  the  question  of  the  identity  of  the  two  processes  a 
number  of  witnesses  have  testified  on  both  sides.  I  have 
examined  their  evidence  with  care,  but  can  not,  without 
an  unreasonable  extension  of  this  opinion,  refer  specially  to 
it,  or  analyze  the  views  and  statements  of  the  different  wit- 
nesses. There  is,  undoubtedly,  some  conflict  in  the  evi- 
dence on  this  point;  but,  in  my  judgment,  that  which 
sustains  the  substantial  identity  of  the  process  of  the  com- 
plainant and  the  defendant  greatly  preponderates.  The 
defendant's  witnesses  say  they  are  different,  because  the 
complainant  provides  that  the  furnace  or  chamber,  in  which 
the  wheels  are  placed  after  being  taken  from  the  molds,  is 
previously  heated  to  a  high  temperature,  while,  by  the  de- 
fendant's process,  the  furnace  or  chamber  is  not  heated 
when  the  first  wheel  is  deposited,  and  becomes  gradually 
heated  as  each  wheel  is  placed  in  position.  Some  express 
the  opinion,  from  what  is  a  clear  misapprehension  of  the 
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description  of  the  defendant's  proceae,  that  there  is  no  re- 
heating of  the  wheels  after  being  removed  from  the  molds. 
Others,  again,  think  there  is  no  claim  by  the  defendant  for 
the  prolonged  cooling  of  the  wheels,  as  provided  for  in 
complainant's  specification.  And  others  say  the  heat  of  the 
wheel,  by  defendant's  process,  is  not  the  same  in  all  its 
parts ;  that  the  hub  and  rim  of  the  wheel  lose  heat,  while 
the  temperatnre  of  the  plate  only  is  raised  in  the  furnace 
or  chamber.  There  are  also,  perhaps,  some  other  points  of 
disagreement  stated  by  some  of  the  witnesses  to  which  I 
have  not  adverted. 

Bat  all  the  evidence  of  this  character  seems  to  be  fully 
met  by  the  views  and  opinions  of  the  experts  who  testify 
for  the  complainant.  They  are  believed  to  be  entirely 
truthful  and  rtdliable,  and  certainly  evince  a  high  degree  of 
intelligence  with  reference  to  the  subjects  to  which  their 
attention  is  directed.  One  witness  says :  ^^  In  my  opinion, 
the  process  of  annealing  car  wheels,  set  forth  in  said 
Mowry's  patent,  is,  in  substance,  a  variation  or  modification 
of  the  process  described  in  the  said  patent  of  the  complain- 
ant; the  process  in  said  patent  (Mowry's)  embodying,  in 
sabetance,  the  whole  of  the  process  described  in  said  patent 
of  the  complainant,  and  the  variations,  consisting  in  the  use 
of  a  particular  fuel  (charcoal)  and  of  a  furnace  specially 
adapted  to  the  employment  of  such  fuel,  for  the  purpose  of 
increasing  the  temperature  of  the  wheel."  He  then  states 
at  length  his  reasons  for  this  conclusion,  saying,  at  the  close 
of  his  statement:  *^  Although  these  dififorences  constitute  a 
variation  in  the  mode  of  practicing  the  process,  they  do  not 
so  change  it,  in  my  opinion,  as  to  make  it  substantially 
difierent  from  the  process  described  in  said  complainant's 
patent" 

Another  witness  says:  ^<I  regard  said  apparatus  of 
Mowry,  in  principle,  mode  of  operation,  and  construction, 
aa  substantially  identical  with  that  patented  to  Whitney. 
I  think  that  the  processes  are  the  same."  This  witness  also 
states  that  the  only  difference  between  the  two  is  in  the 
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mode  of  heating  the  wheels  after  being  placed  in  the 
chamber  or  farnace,  and  that  this  is  only  a  formal  dif- 
ference. 

A  witness,  who  appears  to  have  had  much  experience  in 
making  car  wheels,  and  to  be  well  acquainted  with  the 
business,  speaking  of  the  processes  of  the  complainant  and 
defendant,  says:  '^I  believe  them  to  be  substantially  the 
same  in  principle,  mode  of  operation,  and  effect  produced." 

Another  witness  testifies  that  *^  the  process  described  by 
the  defendant  is  identical,  in  operation  and  results,  with 
that  patented  to  the  complainant;  both  taking  red-hot 
wheels  before  they  are  injured  by  contraction  in  cooling, 
putting  them  in  a  furnace,  chamber,  or  pit,  then  raising  the 
temperature  of  the  whels  to  a  uniform  degree  throughout, 
and  then  permitting  them  to  cool  slowly,  that  when  cold, 
no  strain  is  left  upon  them  by  unequal  shrinking."  The 
complainant,  as  a  witness,  swears:  ^^The  only  difference, in 
my  opinion,  between  my  process  and  that  of  Mr.  Mowry  is 
that  incident  to  the  different  fuels  used  by  each ;  the  effect 
is  the  same  in  both  cases." 

The  evidence  seems  to  be  very  conclusive  that  the  two 
processes  are  substantially  identical,  and  that  the  variations 
in  the  mode  of  using  them  are  merely  formal,  and  do  not 
imply  a  difference  in  principle.  The  conception  embodied 
in  the  invention  of  the  complainant  is  most  clearly  re- 
produced in  the  patent  of  the  defendant.  And  if  it  were 
true,  as  contended  by  the  defendant's  counsel,  that  his 
process  produces  a  more  perfect  and  valuable  wheel  than 
that  of  the  complainant,  it  would  not  protect  him  from 
liability  for  an  infringement,  if  he  adopts,  substantially,  the 
essential  elements  of  the  original  invention.  If  he  was  the 
inventor  of  an  improvement,  new  and  useful,  it  was  properly 
the  subject  of  a  patent,  but  would  not  authorize  him  to  ap- 
propriate, as  his  own,  the  invention  of  the  complainant. 

The  law  on  this  subject  is  well  settled  by  numerous 
adjudications  of  the  courts  of  the  United  States.  Without 
quoting  at  length  the  decisions  of  these  courts  on  this  point, 
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I  will  merely  refer  to  the  cases  in  which  the  principle  is  in- 
volved. Winans  v.  Denmeady  15  How.  342 ;  Goodyear  v. 
RaUroady  2  Wall.  Jr.  361 ;  Goodyear  v.  Day,  Law*s  Dig.,  p. 
368,  sec.  22 ;  McCormick  v.  Seymour,  2  Blatch.  245 ;  Sickds  v. 
Borden,  8  Blatch.  542;  TUghman  v.  Mitchell,  2  Fisher,  518. 

It  is  my  conclusion  that  the  issues  of  novelty,  utility;  and 
infringement  are  all  with  the  complainant,  and  that  a 
decree  must  be  entered  in  his  favor. 

Decree  for  perpetual  injunction  and  account. 

After  the  entry  of  the  decree,  the  defendant  moved  to 
set  the  same  aside,  and  to  modify  it,  so  as  to  allow  defend- 
ant to  continue  his  manufacture,  under  proper  security, 
until  the  coming  in  of  the  master^s  report. 

It  was  contended,  on  behalf  of  defendant,  that  when  the 
report  was  confirmed  and  final  decree  entered,  the  appeal 
bond  would  operate  as  a  supersedeas  to  the  order  of  injunc- 
tion ;  and  as  the  defendant  might  then  go  on  unchecked, 
lie  ought  not  to  be  enjoined  absolutely,  pending  the  investi- 
gation before  the  master.    Barnard  v.  Gibson,  7  How.  650. 

The  complainant  insisted  that  the  appeal  bond  did  not 
supersede  the  injunction ;  that  the  supersedeas  did  not  ex- 
tend beyond  the  money  judgment  and  costs,  Merced  Mining 
Co.  V.  Fremont,  7  Cal.  130;  Hart  v.  Mayor  of  Albany,  3  Paige, 
881;  and  that  the  merits  of  the  case  having  been  fully 
heard,  and  the  equity  having  been  found  with  the  complain- 
ant, he  was  entitled  to  his  injunction  as  soon  as  the  issues 
of  the  validity  of  the  patent  and  the  infringement  by  the 
defendant  were  passed  upon  by  the  court. 

Opinion  of  the  Coukt: 

After  a  careful  consideration  of  the  question,  and  after 
conference  with  Judge  Swayne,  I  am  satisfied  that  the  law 
and  practice  have  very  well  settled  that  the  appeal,  and 
bond  given  in  pursuance  thereof,  do  not  vacate  or  suspend 
the  order  of  injunction ;  they  afiect  only  the  collection  of 
the  amount  adjudged  as  damages  and  costs. 
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I  can  not,  therefore,  see  that  the  proposed  modification 
of  the  decree  would  result  in  anything  heneficial  to  the  de- 
fendant. I  have  no  doubt  of  the  power  of  the  court,  in  a 
proper  case,  to  interpose  and  modify  the  order  by  suspend- 
ing the  operation  of  the  injunction.  If  a  reasonable  doubt 
existed  in  the  mind  of  the  court  as  to  its  decision  upon  the 
merits ;  or  if  there  were  any  reason  to  suppose  that  the  in- 
junction had  been  indiscreetly  granted,  it  would  be  quite 
proper  to  make  such  a  modification.  But  in  the  present  case 
I  have  no  such  doubt ;  my  mind  is  quite  clear  that  the  de- 
fendant does  infringe  this  patent,  and  that  the  patent  is 
valid.  I  do  not  think,  therefore,  that  under  the  circum- 
stances of  this  case  the  motion  ought  to  be  granted. 

Motion  overruled. 


(CIRCUIT  COURT.) 


John  C.  Morris  v.  Theodorb  Boter,  Samuel  T.  J.  Cole- 
man, AND  John  Young. 

A  oonatruction  or  mode  of  operating  »  machiae,  described  or  dutinctlj  re- 
ferred to^  but  not  claimed,  in  an  original  patent,  may  be  claimed  in  a 
reiBsue. 

Morris'  patent  of  March  11,  1866,  and  the  reiBsae  thereof,  dated  May  27, 
1862,  for  "improyement  in  wood-bending  machines,"  defined,  oon- 
straed,  and  sustained. 

The  first  claim  of  said  patent  held  to  be  for  a  combination  of  a  stationary 
form,  clamps,  and  levers,  whether  said  levers  do  or  do  not  work  upon 
fixed  fulcrums. 

The  third  claim  held  to  be  for  the  elements  named  in  the  first  claim,  in 
combination  with  hooks,  or  hooks  and  pins,  to  hold  the  bent  wood  to 
the  form. 

The  novelty  of  Morris'  patent  is  not  impeached  by  the  invention  described 
in  Thomas  filanchard's  patent  of  December  18,  1849,  for  "improved 
method  of  bending  wood." 

A  machine  employing  a  stationary  form,  clamps,  and  levers,  in  which  the 
levers  did  not  work  upon  fixed  AUcrums,;  held  to  b^  %^  iiifri^gement 
of  Korris'  patent. 
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This  was  a  etiit  in  equity,  brought  to  restrain  the  in- 
fringement of  letters  patent  for  ^^  improvement  in  wood- 
bending  machines/'  granted  to  John  C.  Morris,  March  11, 
1856,  and  reissued  May  27, 1862. 

The  invention  of  Morris  consisted  of  a  stationary  form  or 
mold,  around  which  wood  could  be  bent  into  any  required 
shape.  The  bending  was  effected  by  placing  the  center  of 
a  piece  of  wood,  previously  steamed,  against  the  center  of 
the  mold,  and  dampiug  them  together.  Levers  then  pressed 
against  the  ends  of  the  wood,  «and  gradually  forced  them 
around  the  form;  the  levers  being  drawn  together  by 
cords  wound  upon  a  drum. '  In  bending  the  wood,  the 
inner  fibers  were  condensed  and  the  outer  ones  stretched. 
But  while  wood  may  be  greatly  compressed  without  injury, 
a  slight  stretching  tears  the  fibers.  To  obviate  this  dif- 
ficulty, the  wood,  before  being  bent,  was  laid  upon  a  strap 
of  flexible  iron,  and  the  ends  were  confined  between  two 
blocks  of  solid  iron,  called  clamps  or  abutments,  which 
were  attached  to  the  flexible  strap.  By  this  means  the 
stretching  of  the  outer  fiber  was  prevented,  and  the  entire 
change  in  the  length  of  the  fiber,  caused  by  the  bending, 
took  place,  by  compression,  in  the  inside  of  the  curve. 

The  principal  defense  upon  the  issue  of  novelty  was 
founded  upon  a  patent  granted  to  Thomas  Blanchard,  De- 
cember 18, 1849,  in  which  the  wood  was  bent  by  attaching 
one  end  of  the  stick  to  a  form  which  was  rolled  over  the 
wood  toward  the  other  end. 

The  material  portions  of  the  specification  and  claims  of 
Morns'  patent  were  as  follows : 

^  The  machines  for  bending  wood  may  be  divided  into 
two  principal  groups  or  classes — ^the  first  including  all  the 
machines  in  which  the  bending  process  commences  at  one 
end  of  the  wood,  and  is  continued  in  the  direction  of  the 
other;  and  the  second  including  those  in  which  the  form 
or  mold  is  first  applied  at  or  near  the  center  of  the  piece  to 
be  bent,  and  the  bending  process  is  continued  from  that 
point  toward  e^eh  end,  which  I  call  bending  outward.    I 
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regard  machines  of  the  latter  class  as  superior,  from  the 
fact  that  the  change  of  the  fiber  of  the  wood,  in  the  act  of 
bendingy  goes  on  from  the  center  toward  the  ends,  in  two 
directions,  equalizing  the  strain,  and  distributing  the  com- 
pressed fibers  more  evenly  throughout  the  curve. 

^^  My  improvements  relate  to  the  second  class  of  machines. 
In  my  original  patent,  of  which  this  is  a  reissue,  reference 
was  made  to  a  previous  use  of  levers,  '  for  bringing  the 
piece  to  the  required  shape,  by  connecting  said  levers  with 
a  strap  at  each  end,  the  strap  being  placed  at  the  back  of 
the  piece  required  to  be  bent,  and  then  drawing  the  ends  of 
the  levers  together,  which  bends  the  piece  around  the 
form.'  This  reference  was  solely  to  a  use  of  such  a  method 
which  had  been  made  by  myself  within  less  than  two  years 
previous  to  the  application  for  my  original  patent. 

^'My  improvements  consist  of  devices  tending  to  adapt 
the  machines  of  the  second  class,  as  stated  above,  to  the 
performance  of  good  work,  in  an  expeditious  manner,  and 
with  the  least  loss  of  material.  They  are  applicable  to 
bending  wood,  to  be  used  for  any  purpose,  such  as  ship 
timber,  wheel  felloes,  plow  handles,  chair  stuff,  and  other 
articles.  In  some  cases,  as  for  bending  plow  handles,  but 
one  lever  will  be  required,  when  the  bending  process  will 
begin  at  the  inner  end  of  the  curve,  next  to  the  portion  of 
the  piece  left  unbent,  and  will  extend  toward  the  outer  end, 
bending  the  wood  first  in  a  large  curve,  and  gradually  re- 
ducing it  smaller,  until  it  conforms  to  the  curvature  of  the 
mold. 

^^  In  bending  wood  around  a  form  the  outer  fibers  are 
stretched,  while  the  inner  fibers  are  compressed ;  but  while 
wood  may  be  greatly  compressed  without  injury,  com- 
paratively little  stretching  or  expansion  will  break  the 
fibers  of  the  outer  curve.  To  prevent  undue  expansion,  it 
is  necessary  to  confine  the  wood  between  abutments  placed 
at  the  ends,  so  as  to  counteract  end  expansion  by  what  is 
called  in  the  art  ^end  pressure.'  These  abutments  or 
damps  may  wholly  prevent  end  expansion,  pr  may  prevent 
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it  before  or  after  a  certain  degree  of  pressare  is  reached  in 
the  process  of  bending. 

^^kk  are  levers  or  handles  for  guiding  the  bending  opera- 
tion. They  may  work  upon  the  fulcrnms  ml,  n&^  mS,  m4y 
or  their  equivalents.  These  bandies  or  levers  support  the 
clamps  and  serve  to  draw  them^  with  the  strap  and  piece  to 
be  benty  around  the  form  or  mold.  They  are  operated  by 
the  cords  n  n  and  drum  o.  When  the  levers  are  thus  used, 
the  clamps  or  abutments  connected  to  the  strap  g  are  ad- 
justed so  as  to  slide  upon  the  sides  of  the  levers,  to  allow 
the  piece  to  be  bent  to  accommodate  itself  to  the  form. 
Another  mode  of  using  the  handles  is  to  dispense  with  the 
fulcrum  pins,  so  that  in  the  operation  of .  bending,  while 
power  is  applied  as  before  to  the  end  of  the  handle,  and  the 
resistance  is  the  unbent  wood,  the  point  of  support  is  no 
longer  fixed,  but  shifting,  being  found  in  the  bending  strap 
or  point  of  contact  to  the  strap  and-  wood  with  the  mold. 
In  this  method,  which  was  tUat  originally  used  by  me,  the 
abutments  do  not  slide  upon  the  handle,  but  may  be  made 
a  part  thereof,  or  attached  thereto. 

*^  The  principal  advantage  of  the  fixed  fulcrum  is,  that 
it  prevents  the  wood  from  twisting  in  the  process  of  bend- 
ii^gy  hy  reason  of  one  side  of  the  wood,  or  one  of  two  pieces 
bent  at  the  same  time,  being  harder  than  the  other.  In 
such  cases,  without  some  rigid  point  of  support  preventing 
the  levers  from  twisting  or  turning,  it  is  difficult  to  make 
true  work, 

"  Having  thus  fully  described  my  improvements,  I  do  not 
wish  to  be  understood  as  claiming  them  in  connection  with 
machines  for  bending  wood  where  the  bending  is  effected 
by  the  rotation  of  the  form,  but  what  I  claim  therein  as 
new,  and  desire  to  secure  by  letters  patent,  is : 

'^  I.  A  wood-bending  form,  to  which  timbers  are  made  to 
conform  by  bending  them  from  the  center  or  inner  end  of 
the  desired  curve  outward,  when  used  in  combination  with 
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abntmenta  or  clampB  to  prevent  or  regalate  end  expansion, 
and  levers,  or  handles,  or  their  equivalents,  to  guide  the 
bending,  substantially  as  described. 

^^  n.  A  stationary  or  poised  wood-bending  form  in  com- 
bination with  the  cords,  levers,  and  drum,  or  their  equiva- 
lents, and  the  eccentric  clamp,  or  its  equivalent,  in  the 
manner  and  for  the  purpose  set  forth. 

*^  m.  In  combination  with  the  stationary  form,  levers,  and 
abutments,  I  claim  the  employment  of  hooks,  or  hooks  and 
pins,  or  their  equivalents,  that  shall  embrace  the  ends  of 
the  wood,  to  restrain  the  wood  in  shape,  and  permit  the  re- 
moval of  the  abutments  after  the  completion  of  each  opera- 
tion." 

S.  8.  Fishery  for  complainant. 
George  M.  Lee^  for  defendants. 

Opiniok  of  thb  Coxtet: 

This  is  a  bill  in  equity,  charging,  in  the  usual  form,  that 
the  defendants  have  infringed  the  exclusive  right  of  the 
complainant  to  certain  improvements  in  a  machine  for 
bending  wood,  originally  patented  to  him  March  11, 1856, 
and  for  which  he  obtained  a  reissued  patent  dated  May  27, 
1862.  The  bill  prays  for  an  injunction  and  an  account  of 
profits. 

In  their  answer,  the  defendants  allege,  as  grounds  of  de- 
fense :  first,  that  the  reissued  patent  is  fraudulent  and*void, 
as  not  being  for  the  same  invention  claimed  in  the  original 
patent ;  second,  that  complainant's  patent  is  void  for  want 
of  novelty  in  the  invention ;  third,  that  defendants  have 
not  infringed  the  complainant's  right  under  his  patent. 

I.  As  to  the  first  ground  of  defense,  namely,  the  inva- 
lidity of  the  reissued  patent  to  the  complainant,  it  is  not 
alleged  or  claimed  that  there  was  actual  fraud  in  obtaining 
it ;  but  it  is  insisted  that  it  is  constructively  fraudulent,  as 
being  an  unwarranted  modification  or  enlargement  of  the 
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daim  of  the  original  patent*  The  argoment  is  that  the 
original  patent  provided  only  for  fixed  falcmms  for  the 
levetB  used  in  the  operation  of  wood  bending ;  whereas,  in 
the  reissue,  he  provides  for  bending,  not  only  by  levers  on 
fixed  falcrnms,  but  also  by  straps  connecting  the  ends  of  the 
levers,  and  bending  the  wood  without  fixed  fulcrums.  But 
a  reference  to  the  original  patent  will  show  clearly  that 
both  methods  were  in  the  contemplation  of  the  invention, 
as  suited  to  effect  the  object  of  his  invention.  He  refers 
distinctly  to  the  use  of  levers  <*  for  bringing  the  piece  to  the 
required  shape,  by  connecting  the  levers  with  a  strap  at 
each  end ;  the  strap  being  placed  at  the  back  of  the  piece 
required  to  be  bent,  and  then  drawing  the  ends  of  the  levers 
together,  which  bends  the  piece  around  the  form/'  In  the 
specification  of  the  reissued  patent,  after  referring  to  the 
patented  machine  as  belonging  to  the  class  *^  in  which  the 
form  or  mold  is  first  applied  at  or  near  the  center  of  the 
piece  to  be  bent,  and  the  bending  process  is  continued  from 
that  point  toward  each  end,  which  I  call  bending  outward," 
and  describing  minutely  the  devices  by  which  the  work  may 
be  effected  by  levers  with  fixed  fulcrums,  he  says :  **  Another 
mode  of  using  the  handles  (or  levers)  is  to  dispense  with  the 
fulcrum  pins,  so  that  in  the  operation  of  bending,  while 
power  is  applied  as  before  to  the  end  of  the  handle,  and  the 
resistance  is  the  unbent  wood,  the  point  of  support  is  no 
longer  fixed  but  shifting,  being  found  in  the  bending  strap, 
or  point  of  contact  of  the  strap  and  wood  with  the  mold." 
And  this^he  adds,  *^  was  the  method  originally  used  by 
me." 

But  without  further  reference  to  the  claims  and  specifi- 
cations of  the  two  patents,  in  reference  to  the  question 
whether  the  reissue  is  a  departure  from  the  original  patent, 
in  claiming  the  machine  without  the  fixed  fulcrums,  I  will 
refer  briefly  to  the  evidence,  which  is  conclusive  on  this 
point.  And  it  may  be  remarked  here  that  the  identity  of 
the  invention  claimed  in  the  original  patent  and  that 
claimed  in  the  reissued  patent,  is  a  question  to  be  decided 
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by  the  evidence.  If  the  case  is  at  law,  it  is  for  the  jaiy; 
if  in  chancery,  for  the  coart,  ae  the  facts  proved  may  re- 
quire. Now,  Mr.  Clough,  an  expert  witness  for  the  com- 
plainant, in  answer  to  an  interrogatory  put  to  him  as  to  the 
claims  of  the  original  and  reissued  patents,  says:  ^^The  de- 
scription of  the  apparatus  described  by  Morris  (referring  to 
the  original  patent)  is  the  same,  and  refers  to  the  same 
drawings  as  are  contained  in  the  reissued  letters  patent." 
And  in  answer  to  another  question,  this  witness  says :  ^*He 
(Morris)  describes  various  modes  of  bending,  including  a 
mode  in  which  the  levers  are  not  used  on  fixed  fuLcrums,  but 
does  not  claim  any  mode  except  those  in  which  fixed  ful- 
crums  to  the  levers  are  used.  The  same  witness,  in  another 
part  of  his  deposition,  says:  ^'In  one  mode  described  in 
Morris'  specification,  he  dispenses  with  the  fulcrum  pin,  so 
that  the  point  of  resistance  is  no  longer  fixed,  but  shifts  in 
the  bending  strap  or  wood." 

It  is  clear,  then,  as  well  by  a  comparison  of  the  com- 
plainant's original  and  reissued  patent,  as  by  the  testimony 
of  the  expert  referred  to,  there  is  no  such  departure  from, 
or  expansion  of,  his  invention  as  described  in  the  original 
patent,  as  will  invalidate  the  reissue  on  the  ground  of  a 
constructive  fraud.  The  complainant  plainly  describee  the 
use  of  his  bending  machine  without  a  fixed  fulcrum,  in  his 
original  specification,  though  he  does  not  claim  it  as  a  part 
of  his  invention.  In  applying  for  a  reissue,  he  distinctly 
claims  this  method  of  wood  bending  as  a  part  of  the  com- 
binations included  in  his  patent.  This  he  had  an  unques- 
tioned right  to  do.  The  authorities  on  this  point  are 
numerous  and  explicit,  (yiteilly  v.  Morse^  15  How.  112; 
BaMn  v.  Taggart,  17  How.  88. 

It  is  hardly  necessary  to  add  that  the  law  is  well  settled 
by  numerous  adjudications,  that  there  is  always  a  strong 
legal  presumption  that  a  reissued  patent  is  for  the  same 
invention  described  in  the  specification  of  the  original  pat- 
ent. This  presumption  arises  from  the  fact  that  upon  the 
surrender  of  the  original  patent,  and  an  application  for  a 
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reisened  patent  with  an  amended  specification,  it  is  the  duty 
of  the  Commissioner  of  Patents  to  see  that  the  reissne  is 
for  the  same  invention  descrihed  in  the  original  patent,  or 
if  any  part  is  not  descrihed,  or  inadvertently  omitted,  that, 
in  fact,  it  was  a  part  of  the  invention  of  the  patentee.  And 
in  the  latter  case  it  is  competent  for  the  commissioner  to 
receive  testimony,  and,  on  satisfacto^  proof,  to  treat  it  as 
a  part  of  the  invention,  which  may  he  properly  claimed  in 
the  reissued  patent.  8  Story,  744 ;  «2  Wood.  &  Min.  188 ;  15 
How.  112.  And  it  also  seems  to  be  well  settled  that  the 
action  of  the  Commissioner  of  Patents,  in  granting  a 
reissne,  can  not  be  questioned  or  impeached,  unless  on  the 
ground  of  actual  fraud  in  obtaining  it,  a  palpable  incon- 
gruity  between  the  original  and  reieBued  patent,  or  an  excess 
of  authority  on  the  part  of  the  commissioner.  17  How. 
84;  Law's  Dig.  617,  sees.  2-8. 

The  exception  to  the  complainant's  reissued  patent,  on 
the  ground  of  fraud,  can  not  therefore  be  sustained. 

U.  The  objection  to  the  complainant's  claim  in  this  suit, 
on  the  ground  of  the  want  of  novelty  in  his  patented  inven- 
tion, will  now  be  briefly  noticed.  Evidence  has  been  ad- 
duced by  the  defendant  to  prove  the  existence  of  several 
wood-bending  machines,  anterior  to  the  date  of  the  patent 
to  the  complainant,  and  which,  it  is  insisted,  embody  all  the 
elements  of  the  several  combinations  claimed  in  his  reissue. 
Models  of  several  of  these  machines  have  been  exhibited 
for  the  inspection  of  the  court,  and  are  referred  to  in  the 
testimony  of  the  experts.  Among  others,  a  patent  to 
Thomas  Blanchard,  dated  December  18, 1849,  and  reissued 
to  him  November  15, 1859,  for  a  wood-bending  machine,  is 
relied  on  as  anticipating  the  invention  patented  to  the  com- 
plainant, Morris.  I  do  not  propose  to  describe  the  several 
machines  relied  on  by  the  defendants  to  impeach  the  nov- 
elty of  the  complainant's  combination.  Whether  they  are 
substantially  identical  with  the  latter,  is  a  question  of  fact 
to  be  decided  according  to  the  evidence.  And  on  this  point, 
the  testimony  .of  several  learned  and  reliable  experts  has 
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been  taken,  which  is  remarkably  harmonious  and  entirely 
satisfactory  to  the  conrt. 

It  is  not  necessary  to  refer  minutely  to  the  description  of 
the  complainant's  machine,  as  set  forth  in  his  specification. 
It  will  be  sufficient  to  refer  to  the  first  and  third  claims  of 
his  reissued  patent,  in  order  to  a  correct  understanding  of 
the  testimony  of  the  experts.  Ifo  infringement  of  the 
second  claim  being  alleged  by  the  complainant,  it  is  not 
necessary  to  refer  to  it.  • 

The  complainant,  after  describing  his  improvements,  dis- 
claims any  connection  with  machines  for  bending  wood  by 
a  rotating  form.    He  claims : 

1.  ^'  A  wood-bending  form,  to  which  timbers  are  made 
to  conform  by  bending  them  from  the  center  or  inner  end 
of  the  desired  curve  outward,  when  used  in  combination 
with  abutments  or  clamps  to  prevent  or  regulate  end  ex- 
pansion, and  levers  or  handles,  or  their  equivalents,  to  guide 
the  bending,  substantially  as  descrilied." 

3.  ^'  In  combination  with  the  stationary  form,  levers,  and 
abutments,  I  claim  the  employment  of  hooks,  or  hooks  and 
pins,  or  their  equivalents,  that  shall  embrace  the  ends  of 
the  wood,  to  restrain  the  wood  in  shape,  and  permit  the 
removal  of  the  abutments  after  the  completion  of  each 
operation." 

The  first  of  these  claims  is  for  the  combination  of  a  sta- 
tionary form,  to  which  the  wood  is  made  to  conform  by 
bending  from  the  center  outward,  with  abutments  and 
clamps  to  prevent  or  regulate  end  expansion,  and  levers  or 
their  equivalents  to  guide  the  bending. 

The  third  claim  is  a  combination  of  the  parts  described 
in  the  first  claim,  with  the  addition  of  hooks,  or  hooks  and 
pins,  or  their  equivalents. 

The  witness,  Renwick,  an  expert,  examined  by  the  com- 
plainant in  reference  to  the  Blanchard  patent,  says :  ^^  That 
the  improvements  specified  in  the  reissued  letters  patent  to 
John  C.  Morris  are  not  anticipated  by  anything  that  is  de- 
scribed or  specified  in  the  said  Blanchard  patent ;  but,  on 
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the  contrary^  the  improTements  deBcribed  and  specified  in 
the  Blanchard  patent  are  substantially  different  from  those 
described  and  specified  in  the  Morris  patent."  He  then 
proceeds,  very  folly  and  intelligently,  to  define  the  points 
of  difference  between  the  two  inventions. 

The  witness,  Clough,  another  reliable  expert,  testifying 
as  a  witness  for  the  complainant,  concurs  fully  in  the 
opinion  of  Benwick  as  to  the  substantial  difference  between 
the  principle  of  the  Blanchard  and  Morris  machines.  And 
his  attention  being  specially  called  to  the  various  other 
models  and  patents  for  machines,  claimed  by  the  defendants 
as  embodying  the  different  elements  of  the  Morris  com- 
bination, he  says:  ^^In  my  opinion,  the  combination  set 
forth  in  Morris'  first  and  third  claims. are  not  found  in  any 
of  the  exhibits  referred  to  in  said  question  •'' 

The  witness,  Knight,  another  expert,  thoroughly  versed 
in  mechanics  and  mechanical  philosophy,  called  by  the  de- 
fendants, on  his  cross-examination  in  reference  to  the  various 
patents,  models,  and  exhibits  referred  to,  after  describing 
the  combinations  claimed  by  the  Morris  patent,  says  he  does 
not  find  in  any  of  them  the  same  combination.  This  wit- 
ness also  testifies  that  the  rotating  form  for  wood  bending, 
described  and  claimed  by  Blanchard,  is  not  a  mechanical 
equivalent  for  the  stationary  form  claimed  by  Morris. 

Another  witness,  Cotton,  also  called  by  the  defendant, 
says  the  two  machines,  Blanchard's  and  Morris',  are  widely 
different  in  the  principle  of  their  operation. 

The  conclusion  from  this  evidence  is  irresistible,  that  the 
combination  patented  to  the  complainant  is  not  anticipated 
by  the  evidence  of  any  wood-bending  machine  known  prior 
to  the  date  of  this  invention ;  and  it  follows  that  the  de- 
fense of  want  of  novelty  in  his  invention  is  not  sustained. 

HI.  The  only  other  inquiry  is,  whether  the  five  machines, 
which  it  is  admitted  were  used  by  these  defendants,  are 
substantially  identical  with  that  patented  to  the  complainant. 

The  defendants,  as  already  noticed,  are  licensees  of  the 
assignees  of  the  Blanchard  patent.    Models,  which  it  is 
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admitted  truly  represent  the  five  machines  used  by  the  de- 
fendants, and  which,  it  is  contended  by  the  counsel  of  the 
complainant,  infringe  his  patent,  are  exhibited  to  the  court. 
They  are  referred  to  in  the  testimony  of  the  experts  as 
model  I  and  model  X,  and  described  in  the  exhibit  A. 
In  form  and  appearance  these  machines  are  altogether  un- 
like the  machines  constructed  under  the  Blanchard  patent, 
and  very  nearly  resemble  the  Morris  machine.  The  only 
material  variation  in  these  structures,  insisted  on  by  the 
defendant's  counsel,  is  that  in  the  machines  used  by  them 
there  is  no  provision  for  working  them  with  a  fixed  fulcrum 
for  the  levers  in  the  operation  of  bending,  and  that  they 
have  no  such  fixed  fulcrum.  It  i^  claimed  that,  as  this  ma- 
terial element  is  omitted  in  the  defendant's  machine,  they 
do  not  infringe  the  first  or  third  claim  of  the  Morris  pat- 
ent. It  is  insisted  that  the  Morris  claim  is  for  a  machine 
operated  by  fixed  fulcrums,  and  does  not  embrace  a  machine 
working  without  a  fixed  fulcrum.  In  a  previous  part  of 
this  opinion,  a  construction  has  been  given  to  the  claim  of 
the  Morris  patent  on  the  point  now  under  consideration, 
and  the  conclusion  stated  that  his  patent  includes  not  only 
the  use  of  a  fixed  fulcrum,  but  also  the  use  of  levers  for 
bringing  the  wood  to  the  required  shape,  by  connecting 
them  with  a  strap  at  each  end,  and  drawing  the  ends  of  the 
levers  together,  thus  bending  the  wood  around  the  form  or 
mold.  If  this  construction  of  the  Morris  claim  is  correct, 
it  follows  necessarily  that  the  defendants  are  not  shielded 
from  liability  by  omitting  the  fixed  fulcrum  in  their  ma- 
chine. 

The  identity  of  the  machine  claimed  in  the  Morris  pat- 
ent, and  those  used  by  defendants,  is  a  question  of  fact,  the 
solution  of  which  depends  on  the  evidence.  I  will  refer 
briefly  to  this  evidence,  which  is  quite  conclusive  as  to  the 
substantial  identity  of  the  machines.  And,  I  may  add  here, 
that  this  testimony  most  decisively  sustains  the  views  indi- 
cated by  the  court  as  to  the  scope  of  the  claim  of  the  Mor- 
ris patent.    The  very  intelligent  and  scientific  experts  agree 
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in  saying  the  machines  used  by  defendants,  thongh  operated 
without  a  fixed  fulcrum,  are  substantially  identical  with  the 
machine  described  and  claimed  by  Morris. 

The  witness,  £•  8.  Renwick,  says  the  model  marked  X, 
before  referred  to,  **  represents  a  machine  which  would 
embody  the  improvements  recited  in  the  first  and  third 
claims  of  the  reissued  letters  patent  of  John  C.  Morris." 
He  then  proceeds,  at  great  length  and  with  great  clearness^ 
to  state  the  reasons  for  this  conclusion.  He  says,  among 
other  things,  that  '^]the  lever  handle  in  the  model  (X)  is 
operated  without  a  fixed  fulcrum,  and  in  this  respect  variea 
from  the  levers  represented  in  the  drawing ;  but  this  varia- 
tion does  not,  in  my  opinion,  make  the  lever  handle  of  the 
model  substantially  different  from  the  lever  handle  which 
constitutes  a  member  of  the  combination  (Morris^  above 
referred  to,  because  the  former  operates  substantially  in  the 
same  manner  as  the  latter,"  .  •  .  *^  and  because  the  patent 
provides  for  the  operation  of  a  lever  without  a  fixed  fulcrum 
as  an  alternate  mode  of  construction."  There  are  other 
portions  of  the  testimony  of  the  witness  on  this  point 
equally  clear  and  explicit,  which  it  is  not  necessary  to 
recite. 

William  dough,  complainant's  expert,  says :  *'  The  ma- 
chine marked  A  (being  that  used  by  the  defendants)  con- 
forms in  its  principles  and  mode  of  operation  to  one  of  the 
modes  described  in  the  letters  patent  (Morris'),  and  includes 
all  the  elements  of  the  combination  in  the  first  claim  of  said 
patent."  And  again :  *'  In  one  mode  described  in  Morris* 
specification,  it  dispenses  with  the  fulcrum  pin,  so  that  the 
point  of  resistance  is  no  longer  fixed,  but  shifts  in  the 
bending  strap  or  wood." 

George  H.  Knight,  another  expert  called  by  the  defend- 
ants, testifies  that  the  claim  of  the  reissued  patent  to  Morris 
^  describes  a  machine  containing  no  fixed  fulcrums.  The 
machine  represented  by  the  model  I  is  a  substantial  em- 
bodiment of  said  alleged  modification." 
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And  the  witness^  W.  C.  Hibberd^  an  expert  witness  for 
the  defendants,  being  asked  to  point  ont  the  substantial 
difference  between  a  machine  constracted  under  Morris' 
claim,  without  the  fixed  fulcrum,  and  the  machine  used  bj 
the  defendants,  says:  ^I  do  not  see  that  it  (the  latter 
machine)  does  differ  materially ''  from  the  Morris  machine. 
And  adds :  '*  I  should  judge  that  the  language  (referring  to 
Morris'  specification)  was  intended  to  cover  just  such  a 
bending  apparatus  as  is  shown  in  model  I." 

The  evidence  as  to  the  substantial  identity  of  the  machine 
used  by  defendants  and  that  covered  by  the  complainant's 
patent  is  altogether  conclusive,  and  the  fact  of  infringe- 
ment is  therefore  clearly  made  out. 

All  the  issues  made  in  the  case  being  found  in  favor  of 
the  complainant,  a  decree  may  be  entered  accordingly  for  a 
perpetual  injunction,  providing,  if  necessary,  for  a  reference 
to  a  master  to  ascertain  the  amount  of  damages  to  be 
awarded. 


(circuit  court.) 
-The  United  States  v.  James  F.  Truesdell  bt  al. 

The  liability  of  the  BoreUes  on  the  bond  of  a  manufacturer  of  tobacco, 
given  in  pursuance  of  section  12  of  the  act  of  Oongresa  of  March  3, 
1863,  does  not  cease  upon  the  expiration  of  his  license  as  such  manu- 
facturer. 

The  proyision  of  the  law,  making  the  neglect  of  a  manufacturer  of  tobacco 
to  procure  a  license  a  punishable  offense,  was  not  designed  for  the 
benefit  of  sureties,  but  to  protect  the  government  against  the  frauds 
of  the  manufacturer. 

Sevenne  officers  are  not  required  to  give  notice  of  the  expiration  of  a 
manufacturer's  license.  It  is  a  matter  within  his  knowledge,  and  of 
which  he  must  take  notice  at  his  peril. 

In  a  declaration  on  a  bond,  several  breaches  may  be  assigned  in  the  same 
count. 
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S.  M.  Corwiney  District  Attorney^  and  Lewii  H.  Bendy  for 
United  States. 

George  Hoadlyy  for  defendants, 

OPmON  OP  THE  COUBT : 

This  snit  is  prosecuted  by  the  United  States  to  recover 
the  penalty  of  a  bond  executed  by  James  F.  Truesdell,  as 
principal,  and  Gassoway  Brashears  and  John  W.  Menzies, 
as  sureties.  The  process  has  not  been  served  on  the  de- 
fendant Menzies,  and  he  does  not  therefore  appear  to  the 
action. 

The  declaration  avers,  in  substance,  that  Truesdell,  being 
a  manufacturer  of  tobacco  at  the  city  of  Cincinnati,  exe- 
cuted a  bond  on  May  20,  1865,  as  such  manufacturer, 
pursuant  to  the  internal  revenue  statute,  in  the  penalty  of 
six  thousand  dollars,  with  the  said  Brashears  and  Menzies 
as  his  sureties.  The  condition  of  the  bond,  as  set  out  in 
the  declaration,  is,  that  Truesdell  shall  well  and  truly  com- 
ply with  all  the  requirements  of  law  as  a  manufacturer  of 
tobacco ;  and  shall  not  manufacture,  or  employ  others  to 
manufacture,  tobacco  without  having  first  obtained  a  per- 
mit therefor ;  and  shall  not  engage  in  any  attempt,  by  him-  * 
self  or  by  collusion  with  others,  to  defraud  the  government 
of  any  duty  or  tax  upon  any  manufacture  of  tobacco ;  and 
shall  render  truly  and  correctly  all  the  returns,  statements, 
and  inventories  prescribed  for  manufacturers  of  tobacco ; 
and  shall  pay  to  the  collector  of  the  district  all  the  duties 
or  taxes  which  may  or  shall  be  assessed  and  due  on  any 
tobacco  so  manufactured;  and  shall  not  knowingly  sell, 
purchase,  or  receive  for  sale,  any  tobacco  which  has  not 
been  inspected,  branded,  or  stamped  as  required  by  law,  or 
upon  which  the  tax  has  not  been  paid.  It  is  then  averred 
that  Truesdell,  after  the  date  of  the  bond,  and  during  the 
months  of  April,  May,  and  June,  1866,  manufactured  and 
sold  large  quantities  of  tobacco ;  and  the  breach  averred  is. 
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that  neither  Truesdell  nor  his  eareties  have  paid  the  duties 
or  taxes  assessed  and  due  on  such  tobacco. 

Truesdell  makes  no  defense  to  the  claim  of  the  govern- 
menty  and  admits  his  liability  on  the  bond  for  the  sum  sued 
for.  The  defendant  Brashears  demurs  to  the  declaration ; 
and  the  question  arising  upon  it  is  whether  the  allegations 
in  the  declaration  disclose  a  valid  cause  of  action  against 
him  for  the  whole  amount  claimed  by  the  United  States. 

There  is  but  one  count  in  the  declaration,  and  bat  one 
breach  of  the  bond  assigned,  namely,  the  non-payment  of 
the  tax  assessed  and  due  for  tobacco  manufactured  and  sold 
by  Truesdell  during  the  three  months  above  named,  and 
subsequently  to  May  20,  1865.  And  the  only  question 
is,  are  the  sureties  in  the  bond  liable  for  the  failure  of  their 
principal  to  pay  this  tax  on  tobacco  manufactured  and  sold 
after  the  expiration  of  the  license  granted  to  Truesdell.  It 
is  insisted  by  the  counsel,  in  support  of  the  demurrer,  that 
as  the  license  by  the  law  in  force  when  it  was  issued  expired 
on  the  Ist  of  May  next  after  its  date,  the  bond  had  no 
validity  as  to  duties  or  taxes  subsequently  accruing,  and 
that  the  liability  of  the  sureties  did  not  extend  beyond  the 
life  of  the  bond ;  and  consequently  they  are  not  responsible 
for  the  non-payment  of  duties,  or  other  default  by  Trues- 
dell, after  that  date.  In  support  of  this  view,  it  is  urged 
that  it  was  the  duty  of  the  collector  of  the  revenue  to 
cause  the  license  of  Truesdell  to  be  renewed  upon  its 
expiration,  and  that  the  bond  as  to  the  sureties  became 
inoperative  and  void  upon  his  failure  to  do  so ;  and  that  if 
Truesdell  was  permitted  by  the  collector  to  proceed  with 
his  business  as  a  manufacturer  after  his  license  expired,  it 
was  in  violation  of  law,  and  the  sureties  are  not  chargeable 
with  any  default  by  Truesdell  while  thus  engaged  in  the 
illegal  prosecution  of  his  business. 

This  is  the  first  case  in  which  this  question  has  been  pre- 
sented in  this  court ;  nor  am  I  aware  it  has  been  judicially 
decided  elsewhera  I  am  not,  therefore,  favored  with  any 
precedent  to  guide  me  in  my  decision.    I  have  not,  how- 
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ever,  encountered  much  difficulty  in  the  consideration  of 
the  question,  and  will  very  briefly  state  the  reasons  which 
have  led  me  to  the  conclusion  that  the  demurrer  can  not  be 
sustained.  I  do  this  with  the  recognition  of  the  well- 
settled  legal  principle,  that  the  rights  of  sureties  are  to  be 
liberally  construed,  and  their  liability  is  never  to  be  ex- 
tended beyond  the  strict  letter  of  their  undertaking. 

As  before  noticed,  the  bond  on  which  this  suit  is  brought 
was  executed  on  May  20,  1865.  The  declaration  avers, 
that  subsequently  to  its  date  Truesdell  was  a  duly  licensed 
manufacturer  of  tobacco  at  the  city  of  Cincinnati,  but  the 
precise  date  of  the  license  to  him  is  not  alleged.  As  the 
statute  requires  bond  to  be  given  before  the  license  can 
issue,  it  may  be  assumed  it  was  granted  immediately  upon 
the  execution  of  the  bond.  And  under  the  last  clause  of 
section  74  of  the  internal  revenue  act  of  June  80,  1864, 
the  license  expired  on  May  1, 1866.  There  is  no  averment 
that  the  license  was  renewed ;  and  it  must,  therefore,  be  as- 
sumed upon  this  demurrer,  that  Truesdell,  after  that  date, 
pursued  his  business  of  manufacturing  and  selling  tobacco 
without  a  license.  The  declaration  avers,  that  he  con- 
tinued his  business  up  to  June  1,  1866;  and  duties  and 
taxes  accrued  on  the  tobacco  manufactured  and  sold  up  to 
that  date,  and  after  the  expiration  of  his  license.  Are  the 
sureties  in  his  bond  liable  for  his  default  in  not  paying 
these  taxes? 

I  am  clear  in  the  opinion  that  the  bond  was  valid  and 
obligatory  after  the  expiration  of  the  license,  and  that  the 
liability  of  the  sureties  continued,  notwithstanding  the 
&ilure  of  Truesdell  to  procure  a  new  license.  It  is  true 
section  71  of  the  statute  before  referred  to,  prohibits  the 
prosecution  of  any  trade  or  business  requiring  a  license, 
until  a  license  is  procured  in  the  manner  pointed  out  by 
the  statute.  And  by  section  78,  a  punishment  by  fine  or 
imprisonment  is  denounced  against  any  one  for  carrying  on 
his  business  without  such  license.  But  there  is  no  neces- 
sary connection  between  the  bond  required  to  be  given  by 
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a  manafacturer  and  the  liceDse  which  he  is  to  procure. 
By  section  12  of  the  act  of  March  8, 1868,  a  manufacturer 
of  tobacco  muBt  give  bond  before  a  license  can  issue. 
That  section  defiDes,  with  great  minuteness,  what  shall  be 
the  conditions  of  the  bond.  The  bond  sued  on  in  this  case 
was  taken  under,  and  in  pursuance  of,  that  section.  This 
is  obvious  by  a  comparison  of  its  provisions  with  the  condi- 
tions of  the  bond,  as  set  forth  in  the  declaration,  and  before 
recited.  •  Without  restating  these  conditions,  it  will  be  suf- 
ficient to  notice,  that  one  is,  that  the  manufacturer  '^  shall 
comply  with  all  the  requirements  of  law,"  applicable  to  his 
business.  As  the  bond  precedes  the  license,  it  can  not  be 
supposed  to  be  executed  with  any  reference  to  it,  or  that 
its  validity,  or  the  duration  of  the  liability  it  creates,  can 
in  any  way  depend  upon  the  license.  The  undertaking 
of  the  sureties  is,  not  that  they  are  bound  for  the  acts  of 
the  manufacturer  for  any  specified  time,  or  until  the  expira- 
tion of  his  license,  but  genrerally,  that  they  will  be  responsi- 
ble for  him  while  he  manufactures  and  sells  tobacco  sub- 
ject to  tax  or  duty,  at  the  place  designated.  Section  12  of 
the  statute  referred  to,  clearly  does  not  contemplate,  nor 
does  it  authorize,  any  restriction  or  limitation  in  the  condi- 
tion of  the  bond  as  to  the  duration  of  its  validity.  Indeed, 
I  am  not  aware  of  any  provision  of  the  statute,  authorizing 
a  renewal  of  the  bond,  unless,  perhaps,  at  the  instance  of 
the  collector,  for  the  insufficiency  or  insolvency  of  the  sure- 
ties. 

I  can  not,  therefore,  assent  to  the  conclusion  that  the 
manufacturer,  by  pursuing  his  business  after  the  expiration 
of  his  license,  and,  therefore,  in  violation  of  law,  absolves 
himself  or  the  sureties  in  his  bond  from  liability.  While 
it  is  expressly  the  duty  of  the  manufacturer  to  renew  his 
license,  and  failing  to  do  so,  if  he  continues  his  busines,  he 
subjects  himself  to  a  severe  penalty,  I  know  of  no  principle 
by  which  it  can  be  held  that  his  failure  to  comply  with  the 
law,  can  inure  to  the  benefit  of  his  sureties.  The  provision 
ing  his  neglect  a  punishable  pffense  was  not  d^si^ned 
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for  the  benefit  of  sureties,  but  to  protect  tbe  government 
against  the  frauds  of  the  manufacturer.  And  it  is  worthy 
of  notice,  that  it  is  one  of  the  obligations  which  the  sure- 
ties expressly  assumed  in  the  bond,  that  the  principal  shall 
fulfill  all  the  requirements  of  the  statute.  Now,  his  failure 
to  renew  his  license,  as  required  by  the  law,  is  a  breach  of 
this  condition,  for  which  an  action  could  be  maintained. 
It  would  be  strange  if  his  failure  in  his  duty  in  this  regard 
should  operate  to  discharge  his  sureties  from  liability. 

The  argument  of  the  counsel  of  the  demurrant  erro- 
neously assumes,  that  it  is  tbe  duty  of  the  collector,  or  other 
revenue  official,  to  give  notice  to  the  manufacturer  of  the 
expiration  of  his  license,  and  to  require  him  to  renew  it ; 
and  that  if  he  is  permitted  to  prosecute  his  business  after 
his  license  has  expired,  the  government,  through  its  agents, 
acquiesces  in  the  violation  of  the  law,  and  thereby  the  sure- 
ties in  the  bond  are  relieved  from  their  obligations.  But  I 
am  not  aware  of  any  provision  of  the  statute  requiring  any 
officer  to  give  notice  of  the  expiration  of  a  manufacturer's 
license.  This  is  a  matter  within  his  knowledge,  and  of 
which  he  must,  by  the  law,  take  notice,  at  the  peril  of  a 
prosecution  by  indictment  for  neglecting  it.  It  was  not  the 
policy  or  the  intention  of  the  law,  to  create  the  burdensome 
duty  of  notifying  every  manufacturer  within  a  collection  dis- 
trict when  his  license  expired,  and  that  it  must  be  .renewed. 
It  would  be  a  requirement  which  in  many  cases  it  would  be 
impossible  to  comply  with,  and  in  all  cases  would  greatly 
embarrass  revenue  officers  in  the  execution  of  the  law, 
while  it  would  open  the  door  for  the  commission  of  innu- 
merable frauds  on  the  government.  It  would  impose  upon 
the  officers  Xhe  duty  of  making  rigid  inquiry  as  to  every 
manufactory  within  his  district,  and  to  ascertain  who  had 
suspended  and  who  were  continuing  their  business.  There 
is  no  necessity  for  this,  as  the*  government  is  protected  by 
the  bond  which  has  been  given,  and  the  provision  making 
it  the  duty  of  the  manufacturer  to  apply  for  and  obtain  a 
renewal  of  his  license.    There  is  certainly  no  reason  why 
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his  crimiDal  neglect  to  do  what  the  law  enjoins,  and  what 
the  sureties  covenant  in  the  bond  he  shall  do,  shall  acquit 
them  of  their  responsibility. 

For  the  reasons  indicated^  I  am  clear  that  the  demnrrer 
to  the  declaration  is  not  sustainable.  The  allegations  set 
forth  a  legal  liability,  on  the  part  of  these  sureties,  for  the 
non-payment  of  the  duties  and  taxes  accruing  after,  as  well 
as  before,  the  expiration  of  the  license  to  TruesdelL 

The  objection  to  the  declaration  as  bad  for  stating  sev- 
eral breaches  in  one  count,  must  be  based  on  a  misappre- 
hension of  the  count.  As  I  read  it,  it  avers  but  one  breach ; 
and  that  is,  the  non-payment  of  the  duties  and  taxes  assessed 
against  and  due  from  the  principal  in  the  bond.  If  it  were 
otherwise,  the  American  authorities  sanction  the  assign- 
ment of  several  breaches  in  the  same  count,  in  a  declaration 
on  a  bond. 

The  demurrer  is  overruled. 


(CIRCUIT  COURT.) 


Alonzo  Y.  Blanohard,  John  D.  Blanohard,  and  Franklin 
Blanohard  v.  Antoinb  Puttman,  Conrad  Weaver,  and 
John  BirxiNGBR. 

The  patent  of  Thomas  Blanohardi  of  December  18,  1849,  reiaaaed  Novem- 
ber  16,  1869,  !•  for  a  combination  of  the  parts  compoeing  the  wood- 
bending  machine  described  in  his  specification. 

A  patent  is  prima  facie  for  a  new  and  useful  invention.  The  plaintiff  is 
entitled  to  the  benefit  of  this  presumption,  and  so  is  the  defendant  if 
he  claim  under  letters  patent. 

A  licensee  is  entitled  to  offer  in  evidence  the  letters  patent  of  his  lioensor  as 
a  defense  to  an  action  against  him  for  infringing  a  prior  patent. 

The  patent  of  John  0.  Morris,  of  March  11,  1866,  reissued  May  27,  1862, 
for  improyements  in  wood-bending  machines,  explained  in  its  relation 
to  the  patent  of  Thomas  Blanohard. 

Blanchard's  patent  is  for  a  wood-bending  machine  with  a  rotating  form, 
and  does  not  include  a  stationary  form. 
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A  patent  for  a  particular  structure  intended  to  aooompliah  a  particular  end 
does  not  import  an  exclusive  right  to  every  possible  mode  of  accom- 
plishing the  same  end. 

This  was  an  action  on  the  case,  tried  before  the  court 
and  a  jury,  for  the  infringement  of  letters  patent  for  an 
^  improvement  in  bending  wood/'  granted  to  Thomas  Blan- 
chard,  December  18, 1849,  reissued  If  ovember  15, 1859,  and 
extended  December  18, 1868. 

The  material  portions  of  the  specification  and  claim  were 
as  follows : 

**  In  the  machines  heretofore  contrived  for  the  purpose 
of  bending  timber,  the  bed-piece  upon  which  the  stick  was 
placed,  and  the  lever  by  which  the  bending  was  effected, 
have  not  been  so  connected  together  as  to  hold  them  at 
fixed  distances  from  each  other,  and  consequently  when  the 
piece  of  timber  being  bent  was  of  varying  stiffness,  or  when 
it  contained  knots,  it  was  liable  to  rise  up  and  leave  the 
mold  whenever  there  was  a  weak  place  in  the  stick,  and  if 
the  first  part  of  the  operation  was  successful  and  the  part 
bent  was  followed  by  a  stiffer  portion,  the  former  was  liable 
to  be  thrown  out  of  place  by  the  more  rigid  and  unyielding 
portion,  and  thus  an  imperfect  curve  was  the  result.  And 
these  difficulties  were  not  remedied  by  the  employment  of 
flexible  bands  of  metal,  or  other  devices  intended  to  prevent 
the  breaking  of  the  timber  on  the  outside  of  the  bend; 
The  above-mentioned  difficulties  were  in  most  cases  en- 
hanced, if  not  caused,  to  a  considerable  extent,  by  the  fact 
that  the  power  by  which  the  timber  was  bent,  was  applied 
to  the  timber  itself  as  a  means  of  communicating  the  power 
to  the  parts  to  be  bent.  While  in  the  improvements  to  be 
hereinafter  described  the  timber  is  passive,  and  the  bending 
is  effected  by  power  applied  through  the  mechanism  em- 
ployed. 

**  These  machines  were  also  defective  in  another  particu- 
lar, if  the  attempt  should  be  made  in  them  to  apply  any 
considerable  pressure  to  the  end  of  the  timber  to  be  bent, 
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instead  of  consolidating  the  material  and  causing  the  fiber 
thereof  to  be  condensed,  such  pressure  would  only  increase 
the  tendency  to  bulge  up  the  timber  from  the  mold  and 
break  it. 

'^AU  these  difficulties  have  been  remedied  by  my  im- 
proved method  of  bending,  which  I  will  now  proceed  more 
particularly  to  describe. 

^^  The  operation  of  the  machine  is  as  follows :  The  mold 
lever  is  thrown  open  at  right  angles  with  the  bench,  as 
shown  in  fig.  2 ;  the  timber  of  handle  G  is  placed  with  its 
round  end  between  the  chain  and  the  mold  and  in  contact 
with  the  bar  J*,  the  key  L  is  then  driven  in  (fig.  5),  to  hold 
it  in  its  place,  but  still  allow  it  to  slide  endwise  sufficient  to 
upset;  the  draft-screw  I  is  then  turned  to  bring  the  end  of 
the  handle  and  end  of  the  chain  firm  against  the  mold ; 
the  set-screw  K  is  then  turned  up  to  bring  the  beam  E 
against  the  back  of  the  chain  to  give  it  proper  support ;  the 
tender  then  applies  his  hand  to  the  upsetting  screw  jST,  and 
turns  it  forward  and  presses  the  handle  endwise,  driving 
the  rounded  end  firm  against  the  slide  J,  which  is  connected 
with  the  first  link  of  the*  chain.  This  operation  tightens 
the  chain,  and  completes  the  preparations  for  the  bending 
process ;  power  is  then  applied  to  bring  the  mold  lever 
round,  which  draws  the  sliding  beam  forward  with  the 
handle  as  the  curve  is  formed,  the  upsetting  screw  co-oper- 
ating with  the  chain  and  mold  lever,  to  keep  the  plow 
handle  up  to  the  bar  J,  so  as  to  insure  the  bend  at  the  ex- 
treme end  while  the  fiber  in  the  inner  part  of  the  curve  is 
consolidated,  and  that  which  forms  the  outer  part  of  the 
curve  is  prevented  from  breaking. 

^*  During  the  operation  it  is  usually  found  necessary  to 
relax  the  upsetting  screw  a  little  to  prevent  the  timber  on 
the  inside  the  curve  from  crippling,  when  the  mold  lever  is 
brought  home  to  its  place ;  the  spring-catch  N  takes  hold 
of  the  end  of  the  lever  and  prevents  it  from  going  back^ 
and  the  work  is  completed.  That  part  of  the  plow-handle 
which  is  bent  is  of  an  oval  form,  and  is  turned  or  wrought 
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in  proper  shape  before  it  is  bent ;  it  is  formed  deepest  and 
thickest  transversely  to  the  curve ;  consequently  the  links 
or  blocks  that  form  the  chain  are  made  hollow  to  conform 
to  the  outside  of  the  curve,  the  lever-mold  having  a  corre- 
sponding hollow  to  fit  the  inside. 

^<The  chain  may  be  dispensed  with  in  bending  large 
curves  with  flat  sides,  such  as  felloes  for  wheels.  Where 
the  sides  have  flat  surfaces  a  metallic  strap  may  be  substi- 
tuted, and  a  number  of  pieces  can  be  bent  at  once  in  the 
same  mold,  or  a  whole  plank  of  suitable  thickness  may  be 
bent  at  once  and  be  sawed  into  felloes  afterward ;  in  that 
case  there  would  be  no  side  twist  or  winding  in  the  opera- 
tion of  bending,  but  if  they  are  sawed  into  squares  before 
being  bent  the  wind  or  side  crook  may  be  prevented  by 
placing  a  number  together,  and  the  side  spring  may  be  pre- 
vented by  side  clamps  to  keep  them  in  the  right  direction 
while  they  are  being  bent;  these  side  clamps  may  extend 
around  the  mold,  which  will  prevent  the  side  movement 
while  receiving  the  proper  curve,  either  cylindrical  or  ellip- 
tical, or  of  any  figure  required,  and  instead  of  actuating  the 
mold  by  a  lever,  cog-wheels  may  be  used  and  any  species 
of  power  applied  to  drive  the  machine.  The  upsetting 
power  must  be  given  by  the  screw  or  other  mechanical 
power  when  the  timber  is  first  placed  in  the  mold  and  while 
in  its  straight  form,  by  screwing  or  pressing  against  the 
ends  of  the  timber,  and  care  should  be  taken  to  prevent  its 
crippling,  by  having  clamps  attached  to  the  sliding  bed. 
The  amount  of  end-pressure  should  be  sufiicient  to  condense 
the  fibers  on  the  inside  of  the  curve  without  crippling  the 
timber,  and  to  prevent  the  fibers  on  the  outside  of  the  curve 
from  being  drawn  apart.  When  the  timber  is  in  danger  of 
being  crippled  by  the  end-pressure,  which  particularly 
occurs  in  short  curves  or  where  the  stick  is  thick,  the  up- 
setting screw  should  be  relaxed  gradually,  as  the  bending 
proceeds,  to  a  sufficient  extent,  to  relieve  the  timber  of  the 
excessive  end-pressure  and  prevent  the  crippling,  as  before 
stated. 
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^^  Having  thus  deecribed  my  improved  method  of  bending 
woody  and  having  shown  one  form  of  machine  embodying 
the  same,  adapted  to  the  bending  of  plow-handles,  it  is  ob- 
vious that  the  same  method  may  be  applied  to  the  bending 
of  a  great  variety  of  forms,  adapted  to  a  great  variety  of 
purposes,  and  that  the  details  of  the  mechanism  may  be 
greatly  varied  without  departing  from  the  principles  of  my 
invention. 

^^  What  I  claim  as  my  invention,  and  desire  to  secure  by 
letters  patent,  is  my  improved  method  of  bending  wood, 
substantially  as  hereinbefore  described." 

The  infringement  alleged  was  in  the  use,  by  defendants, 
of  a  machine  for  bending  chair-stu£^  felloes,  etc.,  constructed 
by  John  G.  Morris,  under  his  letters  patent  See  Morris  v. 
Boyer,  2  Bond,  66. 

George  M.  Lee^  for  plainti£b. 
S,  S.  Fisher^  for  defendants. 

CHAB0B  OF  THB  CoURT : 

This  suit,  gentlemen,  is  brought  by  the  plaintifi  as  the 
assignees  of  the  administrator  of  Thomas  Blanchard. 

It  is  based  on  a  patent  for  an  improvement  in  bending 
wood,  issued  to  said  Blanchard,  December  18, 1849,  reissued 
to  him  November  15,  1859,  and  extended  December  18, 
1868,  and  assigned  to  plaintiffs.  The  declaration  alleges 
that  the  defendants  have  infringed  the  exclusive  right 
under  this  patent  thus  vested  in  plaintifis. 

Ko  question  as  to  the  title  of  the  plaintiffs  arises  in  this 
case. 

The  defendants  are  licensed  under  one  John  C.  Morris ; 
that  is,  they  use  and  have  a  license  to  use  a  wood-bending 
machine  which  they  say  is  covered  by  a  patent  issued  to 
Morris,  March  11, 1856,  and  reissued  to  him  May  27, 1862. 

The  defendants  insist,  by  way  of  defense :  first,  that  the 
Blanchard  patent  is  void  for  want  of  novelty;  and,  secondly, 
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that  the  machine  constructed  under  Morrie'  patent,  and 
used  by  them,  does  not  infringe  the  patent  of  Blanchard, 
and  that  therefore  they  are  not  liable  in  this  action. 

I  will  first  call  your  attention  to  the  question  of  the 
novelty  of  Blanchard's  invention.  Ton  are  doubtless 
familiar  with  the  principle  of  patent  law,  that  the  novelty  of 
an  invention  is  an  essential  element  of  a  valid  patent. 
Patent  rights  are  only  granted  upon  the  theory  that  the 
thing  discovered,  and  for  which  the  party  asks  for  an  ex- 
clusive right,  is  new  as  well  as  useful ;  in  other  words,  that 
it  is  the  invention  of  the  party  who  claims  a  patent  for  it, 
and  was  not  known  before  his  invention. 

In  this  connection  I  may  say,  as  a  principle  of  law 
familiar  to  every  one  at  all  conversant  with  the  subject, 
that  the  emanation  of  a  patent  from  the  proper  authorities 
of  the  government  affords  a  presumption  that  the  invention 
patented  is  new  and  original  with  the  patentee.  This  pre- 
sumption arises  from  the  fact  that  all  patents  must  be 
issued  with  certain  formalities,  and  that  the  officers  charged 
with  the  administration  of  the  patent  laws  are  required  very 
astutely  to  investigate  every  claim.  The  applicant  is,  more- 
over, obliged  to  swear  that  he  is  the  original  inventor  of 
that  for  which  he  asks  a  patent ;  and  it  is  only  upon  a 
compliance  with  these  requisitions  of  law  that  the  com- 
missioner of  patents  is  authorized  to  make  the  grant. 

But  it  is  proper  to  state  that  while  this  presumption  does 
exist,  it  is  competent  for  one  charged  with  an  infringement 
to  show  that,  in  point  of  fact,  the  invention  was  not  new, 
and  that  the  party  ought  never  to  have  had  a  patent  for  it ; 
and  if  he  succeeds  in  making  this  proof,  he  establishes  the 
invalidity  of  the  patent,  and  it  is  a  mere  nullity.  Now,  it 
is  claimed,  under  the  first  issue  to  which*  I  have  referred, 
namely,  the  novelty  of  the  invention  of  Blanchard,  that 
there  is  evidence  of  other  machines  in  use  prior  to  the  date 
of  his  invention,  which  anticipated,  or  were  sabstantially 
the  same  as  that  for  which  he  procured  a  patent.    This  is 
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a  qaestioD  for  the  jury,  for  it  ie  a  question  of  fact  depend- 
ing npon  the  evidence. 

To  substantiate  the  position  taken  by  the  defendants  im- 
peaching the  novelty  of  Blanchard's  invention,  there  has 
been  a  good  deal  of  testimony  adduced,  and  various  wood- 
bending  machines  and  models  have  been  exhibited  to  the 
jury. 

I  shall  merely  refer  to  these  without  attempting  to  analyze 
or  dissect  them. 

There  is  one  patented  to  E.  Reynolds  in  July,  1835,  and 
another  patented  to  Jonathan  Mulford  in  the  same  year. 
Evidence  has  also  been  introduced  of  a  rejected  application 
made  by  one  May,  in  1846,  for  a  patent  for  a  wood-bending 
machine;  and  there  is  also  evidence  of  a  machine  patented 
to  Abel  Gardner,  in  1849,  for  bending  hames ;  also,  of  a 
machine  not  patented,  which  was  first  constructed  by  one 
David  Gans,  and  nsed,  as  it  appears,  in  1845,  and  for  some 
years  subsequently,  in  the  State  of  Illinois. 

Kow,  in  regard  to  several  of  these  machines,  yon  have 
the  models  before  you,  and  I  may  remark  here  that  models 
are  oftentimes  the  very  best  evidence  that  can  be  adduced. 
There  is  nothing,  perhaps,  more  satisfactory  upon  questions 
involving  the  identity  of  several  mechanical  structures  than 
the  exhibition  of  the  machines  or  accurate  models  of  them. 

■ 

They  are  silent  witnesses,  but  they  are  usually  very  re- 
liable. 

In  reference  to  the  Gans  machine,  one  of  the  witnesses^ 
an  expert,  introduced  on  the  part  of  the  defendants,  says 
it  is  substantially  the  same  as  ^Blanchard's,  and  involves 
essentially  the  same  principles  and  mode  of  operation.  But 
other  witnesses  express  a  different  opinion.  It. is  for  the 
jury  to  pass  up8n  that  question,  and  they  will  do  it  of 
course  upon  the  evidence  which  they  have  before  them. 

I  may  state  here  a  familiar  principle :  that  this  question 
of  identity,  as  has  been  very  truly  stated  by  the  counsel, 
does  not  depend  upon  the  appearance  or  form  of  the  two 
structures  claimed  to  be  identical.    It  depends  simply  upon 
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the  question  whether  they  are  the  same  in  their  mode  and 
principle  of  operation,  and  whether  one  is  a  mechanical 
equivalent  for  the  other.  For  it  is  obvious  that  there  may 
be  two  machines  very  dissimilar  in  structure  and  appear- 
ance,  which  yet  act  upon  precisely  the  same  mechanical 
principles. 

The  question  for  the  jury,  in  such  case,  is  to  ascertain, 
if  possible,  whether  the  two  structures  are,  in  all  substan- 
tial particulars,  the  same ;  or  whether  there  is,  or  is  not,  a 
substantial  difference  in  their  mode  of  operation. 

Upon  this  subject,  in  relation  to  these  various  machines 
or  structures,  the  jury  will  probably  conclude  that  none  of 
them  combine  all  the  elements  of  the  Blanchard  invention. 
The  Gans  machine  is,  perhaps,  the  only  one  that  will  create 
any  doubt  in  the  minds  of  the  jurors  on  this  question.  It 
will  be  for  them  to  say  whether  that  combines  all  the  ele- 
ments or  parts  of  the  Blanchard  improvement. 

Without  detaining  the  jury  further  upon  the  question  of 
novelty,  I  may  remark  that  where  a  machine  has  been  long 
in  public  use,  under  a  patent  which  has  existed  for  a  number 
of  years,  unchallenged  and  undisputed,  a  jury  should  hesitate 
before  coming  to  the  conclusion  that  the  patent  was  void 
on  the  ground  of  want  of  novelty.  I  mean  by  this  that  a 
jury  should  be  clearly  satisfied  in  their  own  minds  that  the 
invention  in  controversy  was  anticipated  by  something 
known  before  the  date  of  the  patent,  in  order  to  come  to 
the  conclusion  that  the  patent  was  void  on  the  ground  ad- 
verted to. 

It  becomes  necessary,  gentlemen,  that  the  court  should 
give  a  construction  to  the  claims  of  the  Blanchard  patent 
with  a  view  to  this  question  of  novelty.  One  point  in  con- 
troversy in  regard  to  it,  as  I  understand  it,  is,  whether  it  is 
for  an  entire  machine,  or  a  machine  as  an  entirety,  or 
whether  the  patent  is  to  be  construed  as  a  patent  for  a  com- 
bination ;  that  is,  a  combination  of  different  parts  so  ar- 
ranged as  to  produce  a  new  and  useful  result. 

In  my  ^ew  of  this  question,  the  patent  to  Blanchard  can 
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only  be  regarded  as  a  patent  for  a  combination  of  different 
parts  or  elements. 

It  is  called  in  the  patent  itself,  ^^  a  new  and  tLseful  im- 
provement in  bending  wood/'  In  the  specification  it  is  des- 
ignated as  ^^  a  new  and  improved  method  of  bending  wood." 
The  specification,  whidh  has  been  read  in  your  presence,  is 
exceedingly  elaborate  and  minute. 

The  patentee  refers  to  the  fact  that  in  all  the  prior  modes 
of  bending  wood  there  were  great  and  manifest  defects.  He 
does  not  claim  that  he  was  the  original  inventor  of  the  art 
of  bending  wood,  or  of  the  separate  parts  of  the  machine 
which  he  describes.  The  claim  is  that  he  has,  by  a  anion 
of  those  parts,  improved  upon  all  methods  before  known 
for  that  purpose. 

Kow,  if  I  am  right,  in  my  construction  of  this  patent — 
if  it  is  for  a  combination  of  the  various  parts  or  elements 
of  the  structure  described — ^there  is  applicable  to  this  case 
this  principle,  which  it  becomes  important  for  the  jury  to 
consider,  namely,  that  there  can  be  no  infringement  of  such 
a  patent  unless  the  person  charged  with  the  infringement  has 
appropriated  and  used  all  the  parts  of  the  combination. 

To  illustrate  my  meaning :  A  person  obtains  a  patent  for 
a  machine  containing  three  different  elements  in  combina- 
tion. Those  three  elements,  separately,  are  none  of  them 
new,  but  the  patentee,  by  his  ingenuity  and  study,  has  con- 
trived to  combine  them  so  as  to  produce  a  new  and  useful 
result,  and  that  is  a  patentable  subject  under  our  patent 
laws. 

But  one  charged  with  an  infringement  of  that  combined 
machine  is  not  liable,  unless  he  has  used  all  of  the  three 
parts  that  constitute  the  combination.  If  he  takes  one  of 
them  only,  or  two  of  them,  leaving  out  the  third,  it  is  not 
an  infringement.  These  are  very  familiar  principles,  and,  I 
suppose,  will  not  be  controverted.  So,  on  the  other  hand, 
if  the  patent  to  Blanchard  is  for  a  combination  it  is  not  im- 
peached for  want  of  novelty,  unless  the  jury  find  that  the 
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machines  exhibited  or  proved  have  all  the  elements  or  parts 
of  the  Blanchard  machine. 

I  come  now  to  the  question  of  infringement,  which  I  have 
partially  anticipated  in  the  remarks  which  I  have  already 
made.  This,  like  that  of  novelty,  is  a  question  exclusively 
for  the  jury,  depending  altogether  upon  the  evidence. 

It  is  for  the  plaintiffs  to  establish,  to  the  satisfaction  of 
the  jury,  the  fact  of  infringement;  and  this  involves  directly 
the  question  of  the  identity  of  the  Blanchard  machine  and 
the  Morris  machine.  Are  they  substantially,  in  their  prin- 
ciple and  mode  of  operation,  alike  ? 

I  may  remark  here  that  both  these  parties  are  patentees, 
and  the  presumption  equally  applies  to  both,  in  relation  to 
the  novelty  and  utility  of  their  inventions.  There  is  a  pre- 
sumption from  the  issuance  of  a  patent  to  Morris,  years 
after  the  date  of  the  Blanchard  patent,  that  he  had  invented 
something  different  from  the  invention  for  which  a  patent 
had  been  previously  granted  to  Blanchard ;  for,  if  the  com- 
missioner had  come  to  a  different  conclusion,  it  would  have 
been  his  duty  to  have  rejected  the  application. 

The  first  claim  of  Morris'  patent  is  for  a  combination 
composed  of  three  distinct  elements.  It  reads  as  follows : 
^  A  wood-bending  form,  to  which  timbers  are  made  to  con- 
form by  bending  them  from  the  center  or  inner  end  of  the 
desired  curve  outward,  when  used  in  combination  with  abut- 
ments or  clamps,  to  prevent  or  regulate  end  expansion,  and 
levers  or  handles,  or  their  equivalents,  to  guide  the  bending, 
substantially  as  described." 

The  second  claim  is  for  ^^  a  stationary  or  poised  wood- 
bending  form  in  combination  with  the  cords,  levers,  and 
drum,  or  their  equivalents,  and  the  eccentric  clamp,  or  its 
equivalent,  in  the  manner  and  for  the  purposes  set  forth." 

The  third  is  as  follows :  ^^  In  combination  with  the  sta- 
tionary form,  levers,  and  ubutments,  I  claim  the  employment 
of  hooks,  or  hooks  and  pins,  or  their  equivalents,  that  shall 
embrace  the  ends  of  the  wood,  to  restrain  the  wood  in  shape 
and  permit  the  removal  of  the  abutments  after  each  opera- 
tion." 
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He  says,  in  the  banning  of  his  specification :  '^  Tlid  ma- 
chines for  bending  wood  may  be  divided  into  two  principal 
g^nps  or  classes ;  the  first  including  all  machines  in  which 
the  bending  process  commences  at  one  end  of  the  wood,  and 
is  continued  in  the  direction  of  the  other;  and  the  second 
including  those  in  which  the  form  or  mold  is  first  applied 
at  or  near  the  center  of  the  piece  to  be  bent,  and  the  bend- 
ing process  is  continued  from  that  point  toward  each  end, 
which  I  call  bending  outward."  And  then  after  nuJdng 
this  classification,  he  goes  on  to  say  which  class  of  machines 
he  regards  as  the  superior.  In  a  part  of  his  specification 
he  says :  ^'  Having  thus  fully  described*  my  improvements, 
I  do  not  wish  to  be  understod  as  claiming  them  in  connec- 
tion with  machines  for  bending  wood  where  the  bending 
is  effected  by  the  rotation  of  the  form,  but  what  I  claim  as 
new,"  etc.,  and  then  follow  the  claims  which  I  have  already 

read.  « 

Of  that  machine,  described  by  Morris,  patented  to  him, 
and  used  by  the  defendants,  the  jury  have  before  them  what 
is  admitted  to  be  a  correct  model.  There  is  some  contra- 
dictory testimony  in  regard  to  its  identity  with  machines 
made  under  the  Blanchard  patent.  There  are  two  gentle- 
men who  have  testified  as  experts,  Mr.  Hibberd  and  Mr. 
Doane,  who  say  that  they  regard  them  as  substantially  the 
same.  On  the  other  hand,  there  are  three  witnesses  for  the 
defendants,  Mr.  Knight,  Mr.  Eenwick,  and  Mr.  Morris,  who 
state  distinctly  and  explicitly  that  they  regard  them  as  es- 
sentially different  in  their  mode  of  operation,  and  as  involv- 
ing wholly  different  principles  in  their  action. 

The  jury  having  the  models  before  them,  with  the  aid  of 
the  testimony  of  the  experts,  will  be  able  to  decide  whether 
they  are  substantially  the  same  in  principle. 

I  will  state  very  rapidly  some  of  the  points  in  which  it 
is  claimed  by  the  counsel  for  the  defendants  that  there  is  a 
substantial  difference  between  the  two  structures. 

In  the  first  place,  it  is  claimed  that  the  Morris  machine 
bends  from  the  center  to  onter  end,  whereas  the  Blanchard 
machine  bends  from  the  end  inward.  The  jury  have  seen  the 
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operation  of  these  machines,  and  are  doubtless  prepared  to 
say  whether,  in  that  respect,  the  two  machines  are  alike. 

It  is  also  claimed  that  the  application  of  the  power,  in 
the  operation  of  bending,  is  different  in  the  two  machines,^ 
and  that  the  effect  upon  the  timber  bent  by  these  two  meth- 
ods is  different;  that  in  timber  bent  under  the  Morris 
patent  there  is  less  disturbance  of  the  fibers  of  the 
wood ;  that  bending  from  the  center  outward  to  the  end 
leaves  the  fibers  more  firmly  set  than  they  are  by  the  opera- 
tion under  the  Blanchard  invention.  If  the  jury  should  be 
satisfied  of  this  difference  in  the  operation  of  the  two,  it 
will  be  for  them  to^ay  whether  it  does  or  does  not  consti- 
tute a  substantial  difference  in  the  principle  of  the  machines. 

It  is  also  contended  that  there  is  a  substantial  difierence 
in  this :  that  it  is  one  of  the  main  elements  of  the  invention 
patented  to  Blanchard,  that  there  is  provision  made  for  end 
relaxation  when  the  end  pressure  is  too  great,  and  that,  upon 
the  principle  and  theory  of  the  Morris  machine,  there  is  no 
necessity  for  this  relaxation,  and  therefore  no  provision  is 
made  for  it. 

Another  difference  very  strongly  insisted  upon  by  counsel 
for  the  defendants,  and  worthy  of  the  consideration  of  the 
jury,  is  in  regard  to  the  form  of  the  mold.  Hfow,  it  is  in- 
sisted, on  the  part  of  the  plaintiff,  that  the  stationary  mold 
is  fairly  to  be  included  within  the  claim  of  the  Blanchard 
patent.  Not  only  does  it  include,  the  counsel  contends,  the 
rotating  form  or  mold,  but  also,  by  a  fair  construction,  the 
stationary  form  or  mold.  Upon  that  point,  from  the  best 
consideration  I  have  been  able  to  give  to  the  question,  I  am 
clearly  of  the  opinion  that  by  no  fair  construction  of  the 
Blanchard  patent  can  it  be  held  to  comprehend  a  claim  for 
a  stationary  form  or  mold.  It  is  unreasonable  to  suppose 
that  Blanchard  had  anything  of  that  kind  in  his  mind  when 
he  was  preparing  his  specification.  It  would  naturally  be 
expected,  if  it  were  a  part  of  his  conception,  he  would  have 
said,  in  so  many  words,  that  though  he  gave  the  preference 
to  the  rotating  form,  yet  he  intended  to  embrace  also  the 
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stationary  form.    Bat  we  look  in  vain  throtLghont  the 
entire  instrument  for  any  intimation  that  he  ever  thought 
of  a  stationary  form,  while  all  that  he  does  say  relates  to  a 
^rotating  form. 

I  make  this  brief  statement  of  my  construction  of  the 
Blanchard  patent  in  this  particular,  that  the  counsel  for 
the  plaintiff  may  have  the  full  benefit  of  my  ruling.  It 
belongs,  legitimately,  to  the  court  to  decide  whether  the 
patent,  by  a  fair  construction,  embraces  the  claim  for  a 
stationary  mold  or  form ;  and  I  announce  distinctly,  as  my 
opinion,  that  it  can  not  be  so  construed. 

Mr.  Lbb. — ^I  ask  your  Honor  to  say  to  the  jury,  that  if 
an  equivalent  is  substituted  by  the  defendants  for  any  part 
of  the  Blanchard  machine,  it  is  an  infringement  of  his 
patent. 

The  Court. — The  idea  I  intended  to  convey  to  the  jury 
was,  that  if  they  found  the  Morris  machine  to  be  substantially 
the  same,  or  a  mechanical  equivalent  for  the  other,  then 
they  would  come  to  the  conclusion  that  the  two  machines 
were  identical  in  principle  and  operation.  There  is  one 
principle  true,  beyond  all  question,  that  a  patent  for  a 
particular  structure,  intended  to  accomplish  a  particular 
end,  does  not  necessarily  import  an  exclusive  right  to 
every  possible  mode  of  accomplishing  the  same  eiid.  The 
doctrine  is  simply  this,  as  stated  in  the  opinion  of  the 
Supreme  Court,  read  in  the  hearing  of  the  jury,  that  in 
order  to  make  out  the  fact  of  infringement  there  must  ap- 
pear to  have  been  a  substantial  identity ;  that  the  parts  of 
the  machine  which  are  claimed  to  be  an  infringement  of 
the  patented  machine  must  appear,  to  the  satisfaction  of 
the  jury,  to  be  substantially  the  same ;  that  is,  that  the 
same  result  must  have  been  produced  by  substantially  the 
same  principle  or  mode  of  operation.  If  there  is  a  differ- 
ence in  this  respect,  then  it  goes  to  establish  the  want  of 
identity  between  the  structures.  I  will  now.  briefly  re- 
capitulate the  points  to  which  you  are  to  direct  your  at- 
tention.   First,  is  the  invention,  this  combination  patented 
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to  Blanchardy  new  and  original  ?  If  the  jury  answer  this 
question  in  the  affirmatiyey  their  next  inquiry  would  be, 
whether  that  combination  has  been  infringed  by  these  de- 
fendants ;  in  other  words,  whether  the  Morris  structure  is 
identical,  in  principle  and  operation,  with  that  of  Blanchard. 

I  have  no  doubt  that  Thomas  Blanchard,  now  deceased, 
was  an  ingenious  mechanic,  and  a  man  of  much  more  than 
ordinary  inventive  talent.  I  have  no  doubt  that  the  ma- 
chine that  he  invented,  and  for  which  he  obtained  a  patent, 
is  a  valuable  invention,  creditable  to  him  and  useful  to  the 
public.  And  I  am  equally  clear  that  Morris,  in  his  machine, 
has  exhibited  inventive  talent  of  a  high  order,  and  has  pro- 
duced a  useful  and  practical  wood-bending  machine.  It  is 
to  be  regretted  that  these  parties  did  not  permit  each  one 
to  go  on  in  the  enjoyment  of  his  grant  under  his  particular 
patent,  and  that  it  should  hfkve  been  found  Accessary  to 
resort  to  litigation  to  settle  their  rights. 

It  is  understood  that  the  plain tifis  claim  nominal  damages 
only. 

The  jury  found  a  verdict  for  the  defendants. 


(CIRCUIT  COURT.) 

The  ITnitbd  States  v.  Simon  P.  Ebnton. 

In  a  suit  hj  tbe  United  States  to  reooTer  a  fine  for  parsaing  tha  bosineas 
of  a  cattle  broker,  without  having  procured  a  license,  it  must  appear 
that  the  person  sued  dealt  in  cattle  or  hogs  as  his  principal  business. 

Occasionally  buying  and  selling  such  stock,  in  connection  with  his  main 
pursuit  as  a  farmer,  does  not  bring  him  within  the  operation  of  the 
statute  requiring  a  person  following  the  business  of  a  cattle  broker  to 
obtain  a  license. 

The  term  business,  as  used  in  the  statute,  must  be  limited  in  its  meaning  to 
the  main  or  principal  occupation  of  an  individual,  and  can  not  extend 
to  selling  or  buyine  as/aerely  incidental  to  another  pursuit. 
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A  farmer  purchasing  stock  to  coniame  the  products  of  his  farm,  though 
with  the  intention  of  selling  it,  is  not  a  cattle  broker  within  the  statute. 

Revenue  laws  should  be  rigidly  enforced,  but  not  strained  to  embrace  acts 
not  fairly  within  their  scope. 

R.  M.  CormTUy  District  Attorney,  for  United  States. 
R.  G.  FuUon,  for  defendant. 

Chabqb  of  thb  Court: 

The  TTnited  States  prosecute  this  suit  to  recover  of  the 
defendant  the  pecuniary  fine  imposed  by  the  internal 
revenue  laws,  upon  the  allegation  that  he  has  pursued  the 
business  of  a  cattle  broker  without  having  procured  a 
license  for  that  purpose.  There  seems  to  be  no  contro- 
versy as  to  the  facts,  and  I  shall  not  therefore  detain  the 
jury  by  reciting  them.  They  are  doubtless  fresh  in  the 
recollection  t)f  the  jury. 

The  only  question  in  the  case  is,  whether  upon  the  evi- 
dence before  the  jury  the  defendant  is  a  cattle  broker, 
within  the  scope  and  words  of  the  statute,  and  liable  to  the 
fine  claimed  by  the  United  States  for  pursuing  that  occu- 
pation without  a  license  for  that  purpose.  This  is  the  first 
and  only  case  before  this  court,  in  which  the  construction 
of  the  statute  relating  to  this  subject  has  been  under  con- 
sideration. Nor  have  any  decisions  of  other  courts  been  re- 
ferred to  as  authorities  for  the  guidance  of  this  coart  I 
shall  state,  in  a  few  words,  the  views  I  entertain  upon  this 
question. 

The  statute  on  which  this  proceeding  is  based,  provides 
that  any  person  whose  business  it  is  to  buy  or  sell  or  deal 
in  cattle  shall  be  deemed  a  cattle  broker,  and  shall  procure 
a  license  therefor  from  the  proper  collector  of  the  revenue, 
and  failing  to  do  so,  shall  be  liable  to  the  fine  prescribed  by 
the  statute. 

The  question  under  consideration  turns  mainly  on  the 
force  and  effect  to  be  given  to  the  word  busifiess^  as  used  in 
the  statute.  The  district  attorney  claims  that  the  proof 
shows  the  defendant  was  a  dealer  7n  cattle^  m<)  ppmes 
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within  the  statute  as  a  cattle  broker,  or  one  pursuing  the 
business  of  dealing  in  cattle.  The  counsel  for  the  defendant 
strenuously  oppose  this  view,  claiming  that  although  the 
defendant  dealt  to  some  extent  in  cattle,  it  was  not  his 
business  within  the  meaning  of  the  law. 

The  evidence  is  clear  that  the  defendant,  being  a  farmer, 
did  occasionally  buy  and  sell  cattle  and  hogs.  But  to  bring 
him  within  the  spirit  and  scope  of  the  statute,  and  justify 
the  jury  in  returning  a  verdict  against  him  for  the  fine 
claimed,  they  must  be  satisfied  that  dealing  in  stock  was 
his  main  pursuit  or  occupation,  and  that  he  was  in  the  true 
sense  of  the  word  a  cattle  broker.  A  single  transaction, 
or  even  a  series  of  transactions,  incidental  to  his  principal 
occupation  as  a  farmer,  would  not  bring  him  within  the 
scope  of  the  law  on  which  the  claim  of  the  United  States  is 
based.  It  certainly  was  not  the  intent  of  the  law  that 
every  act  of  dealing  in  cattle  or  hogs  should  require  a 
license.  There  is  a  class  of  men  in  the  community,  who 
for  profit  or  gain  devote  themselves  to  dealing  in  stock, 
and  who  pursue  it  as  the  main  business  of  their  lives,  and 
rely  on  it  for  their  livelihood.  They  are  a  professional 
class,  whose  business  or  occupation  is  well  known  to  the 
public,  and  they  are  the  persons  required  by  the  statute  to 
procure  and  pay  for  a  license  to  pursue  their  occupation. 
Aa  a  class  their  calling  is  as  distinct  and  well  known  as  that 
of  a  banker  or  broker,  whose  business,  as  announced  to  the 
public,  is  the  loaning  of  money  and  the  purchase  of  securi- 
ties or  stocks  for  the  purpose  of  profit.  But  it  can  not  be 
claimed  that  an  individual  who,  occasionally,  as  he  may 
have  opportunity,  loans  money,  or  purchases  and  sells 
stocks,  thereby  becomeel  a  banker  or  a  broker,  and  is 
under  the  necessity  of  obtaining  a  license  from  the  govern- 
ment. 

If,  therefore,  the  jury  find  from  the  evidence  that  the  de- 
fendant dealt  in  cattle  or  hogs,  as  incidental  to  his  main 
occupation  as  a  farmer,  or  with  the  purpose  of  feeding  the 
stock  purchased  with  the  products  of  his  farm,  in  prefer- 
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ence  to  sending  the  products  to  market,  he  can  not  be  re- 
garded as  one  following  the  business  of  a  cattle  broker 
within  the  meaning  of  the  statute. 

The  case  is  submitted  to  the  jury  with  the  single  addi* 
tional  remark,  that  although  all  laws  for  raising  revenae 
to  meet  the  demands  of  the  government,  being  necessarily 
stringent  and  somewhat  severe  in  their  requirements,  should 
have  a  fair  and  reasonable  construction,  and  while  it  is 
the  plain  duty  of  courts  and  juries  to  enforce  the  law  in  all 
proper  cases,  to  the  end  that  the  government  may  secure 
its  legal  claims,  and  all  frauds  be  brought  to  light  and 
punished,  they  should  avoid  such  action  as  may  excite  un- 
necessary public  prejudice  and  hostility  to  the  entire  revenue 
system.  And  in  this  connection,  I  may  remark  that  it  is 
not  expedient  to  give  too  much  encouragement  to  informers, 
who  for  the  mere  greed  of  gain,  and  not  from  any  just  or 
patriotic  motive,  assume  that  position. 


(CIRCUIT  COURT.) 

JosiAH  Brammbb  V.  Warrbk  W.  Jonbs,  Johk  Bhnbdioe, 

AND  William  Steblb. 

Upon  ft  motion  to  dissolve  an  injunotionj  informality  in  the  seryice  of  the 
notice  of  the  motion  for  the  injunction  is  cured  by  the  appearance  of 
the  defendant. 

The  object  of  all  injunctions  is  to  prevent  anticipated  mischief.  They  are 
not  intended  as  a  remedy  for  past  evils  or  grievances. 

If  the  defendant,  at  the  time  of  the  filing  of  the  bill,  has  parted  with  all 
interest  in  the  infHnging  machine,  no  injunction  should  be  granted 
against  him. 

A  licensee  may  proceed,  by  bill  in  equity  filed  in  his  own  name,  to  enjoin 
any  party  who  has  infringed  his  rights  under  the  license. 

This  is  a  motion  to  dissolve  an  injunction  granted  to  re- 
strain the  defendants,  Jones  and  Benedigk,  froq^  L 
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letters  patent  for  ^'improvement  in  machines  for  cutting 
staves,"  granted  to  William  Steele,  October  19,  1858.  On 
February  18, 1867,  Steele,  in  consideration  of  four  hundred 
dollars,  '^  bargained  "  to  complainant  the  exclusive  right  to 
use  his  patented  stave-cutting  machinery  in  Meigs  county, 
Ohio,  and  Mason  county.  West  Virginia.  By  the  terms  of 
the  grant,  Steele  covenanted,  upon  the  receipt  of  the  con- 
sideration, which  was  to  be  paid  at  a  future  day,  that  he 
would  make  further  conveyance  to  Brammer.  The  in- 
fringement charged  was  the  use  of  a  stave-cutting  machine 
in  Mason  county.  West  Virginia,  by  Jones  and  Benedick, 
but  it  appeared  by  the  separate  answer  of  Benedick,  that 
he  had  sold  his  interest  in  the  machine  to  his  co-defendant 
on  the  day  before  the  filing  of  t)ie  bill. 

The  notice  of  the  motion  for  a  preliminary  injunction 
was  served  upon  Benedick,  but  not  upon  Jones.  No  one 
appearing,  the  injunction  was  granted  against  both.  Sub- 
sequently, both  defendants  appeared,  filed  separate  answers, 
and  moved  to  dissolve  the  injunction. 

James  Moore^  for  complainant. 

King  ^  Thompson^  for  defendants. 

Opinion  oy  ths  Court: 

The  complainant  claims  that  he  is  entitled  to  the  exclu- 
sive right  of  manufacturing  and  selling  a  machine  for  cut- 
ting staves.  The  patent,  he  alleged,  had  been  assigned  to 
him  by  William  Steele,  who  was  made  one  of  the  defend- 
ants; and  the  territory  assigned  included  Meigs  county, 
Ohio,  and  Mason  county,  West  Virginia.  The  defendants, 
Jones  and  Benedick,  are  charged  with  having  infringed 
upon  this  right  by  using  the  machine  in  Mason  county. 
The  bill  asks  for  an  account,  and  an  injunction  to  restrain 
the  defendants  from  the  further  use  of  tiie  machine.  Upon 
this  application  the  court  allowed  a  preliminary  iig  unction. 
There  was  no  appearance  by  the  defendants,  and  no  resist- 
ance made  to  the  motion ;  and  the  court,  under  the  supposi- 
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tion  that  the  parties  had  been  doly  notified,  almost  as  a 
matter  of  course,  granted  the  injanction. 

Jones  and  Benedick  now  come  into  conrt  and  move  to 
dissolve  the  injunction.  It  appears  from  the  papers  that 
there  has  been  some  informality  in  regard  to  the  service  of 
the  notice,  bot  that  informality  is  removed  by  the  appear- 
ance of  the  defendants,  and  the  fact  that  they  have  each 
filed  their  answers  in  the  case.  Under  these  circnmstances, 
objection  on  account  of  informality,  or  even  necessity  of 
notice,  is  waived.  The  authorities  are  all  to  this  effect 
The  defendants,  in  their  answer,  deny  that  the  complain- 
ant, Brammer,  has  any  assignment  of  the  right  to  use  this 
machine  in  the  counties  referred  to.  The  defendant,  Ben- 
edick, says  that  he  has  sold  out  and  transferred  his  interest 
in  the  machine,  which  it  is  admitted  the  two  were  using, 
to  his  co-defendant,  Jones,  and  before  the  filing  of  the  bill. 
The  answer  is  sworn  to,  and  this  averment  of  the  sale  will 
be  taken  for  granted  as  true.  The  question  then  arises, 
whether  if  this  defendant  did  sell  out  his  interest  in  the 
machine  prior  to  the  filing  of  this  bill,  an  injunction  can  be 
sustained  as  against  him.  The  authorities  referred  to  by 
counsel  on  this  point  do  not  meet  the  question.  *  In  this 
case  the  defendant,  Benedick,  had  no  interest  in  the  pat- 
ent; he  was  not  in  fact  an  infringer  at  the  time  the  bill  was 
filed,  and  there  was  nothing  on  which  the  injunction  could 
operate.  There  was  no  more  propriety  in  making  him  a 
party  than  any  other  individual.  Tha  object  of  all  inj auc- 
tions is  to  prevent  anticipated  mischief.  They  are  not  in- 
tended as  a  remedy  for  past  evils  or  grievances.  If  this  de- 
fendant had  no  interest  in  this  machine  at  the  time  of  the 
filing  of  the  bill,  it  can  have  no  effect  or  operation  as  to 
him.  Upon  this  ground  the  court  is  perfectly  dear  that 
the  injunction  against  Benedick  must  be  dissolved. 

As  to  the  other  defendant,  there  is  a  question  arising  in- 
volving some  difficulty,  on  the  point  of  what  the  plaintiff 
calls  an  assignment  of  the  right  to  use  this  machine  by  the 
patentee,  Steele.    Looking  at  that  instrument,  and  giving 
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it  a  fair  construction^  it  does  not  appear  to  be  an  assign- 
ment of  the  machine,  or  of  the  right  to  use  it.  It  is  not 
an  assignment  which  has  yet  taken  effect;  it  is  simply  a 
contract  to  assign.  The  patentee  assigns  to  the  complain- 
ant the  right  to  use  this  machine  upon  the  condition  that 
he  shall  pay  four  hundred  dollars  within  oue  year  from  the 
date  of  the  instrument  of  writing.  It  can,  in  no  aspect,  be 
regarded  as  an  assignment  until  after  the  performance  of 
that  condition,  and  then  the  patentee  contracts  and  obli- 
gates himself  to  make  a  full  and  perfect  grant  of  the  right. 
It  is  a  license  to  Brammer  to  use  the  machine  for  one  year, 
until  the  party  makes  his  final  conveyance  of  the  right 
under  the  contract.  Then  the  question  arises,  whether  the 
mere  licensee  of  the  patentee,  in  case  that  right  is  infringed, 
can  obtain  an  injunction.  It  would  be  competent,  unques- 
tionably, and  perhaps  more  proper,  that  the  patentee  him- 
self should  have  applied  for  an  injunction.  His  name  is 
used  in  this  bill,  but  as  a  defendant,  not  as  complainant. 
The  authorities  are  very  clear  that  a  licensee  may  proceed, 
by  a  petition  in  equity,  to  enjoin  any  party  who  has  actually 
infringed  his  right  under  the  license.  The  court  is  of  the 
opinion  that,  as  a  licensee,  Brammer  has  the  right  to  enjoin 
the  infringement  of  his  right  to  his  patented  machine,  and 
particularly  because  neither  Jones  nor  Benedick  set  up  any 
right  to  the  use  of  the  machine.  They,  in  fact,  virtually 
admit,  or  the  defendant,  Jones,  admits,  that  they  have  in- 
fringed upon  the  rights  of  the  licensee.  Under  these  cir- 
camstances,  while  the  injunction  must  be  dissolved  as  to 
Benedick,  there  is  no  reason  apparent  for  dissolving  it  as 
to  the  other  defendant,  who  is  to  this  day  in  the  use  of  the 
patented  machine. 

The  injunction  will  be  allowed,  and  the  complainant 
required  to  give  bond,  in  the  sum  of  one  thousand  dollars, 
to  indemnify  the  defendant  in  the  event  that  the  right  of 
the  plaintiff  shall  not  be  sustained  upon  the  final  hearing. 
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(CIRCUIT  COURT.) 

O.  M.  F.  Kandolph  V.  Gborob  C.  Eing. 

In  an  action  in  the  Circuit  Court  of  the  United  States,  on  the  record  of  a 
judgment  in  another  State,  in  a  plea  that  the  action  is  barred  by  the 
statute  of  limitations,  the  statute  of  Ohio,  as  the  lex  fari^  controls  the 
question. 

The  Supreme  Court  of  Ohio  haying  decided  that  the  record  of  a  Judgment 
of  another  State  is  a  specialty,  and  that  the  limitation  of  the  right  to 
sue  on  such  record  is  fifteen  years,  under  the  statute  of  Ohio  of  Feb- 
ruary 18,  1831,  this  court  will  follow  that  decision. 

The  provision  of  the  constitution  of  the  United  States,  '^that  Aill  faith  and 
credit  shall  be  giren  in  each  State  to  the  public  records  and  judicial 
proceedings  of  erery  other  State,"  can  not  be  construed  as  prohibiting 
a  State  from  passing  a  law  barring  a  right  of  action  from  lapse  of 
time,  on  the  record  of  a  judgment  of  another  State. 

The  judgment  of  a  court  of  record  can  not  be  collaterally  impeached,  and 
the  plea  that  the  judgment  set  forth  in  the  record  on  which  this  suit 
is  brought  was  obtained  "  by  fraud,  duress,"  etc.,  is  bad,  and  a  de- 
murrer to  it  will  be  sustained. 

Cofwine  ^  Walker^  for  plaintifE. 

CoUina  f  Herrony  and  H.  P.  Lloydy  for  defendant. 

Opinion  of  the  Court  : 

The  defendant  is  sued  in  an  action  of  debt  on  a  record  of 
a  judgment  against  him  for  $3,000^  entered  in  the  Supreme 
Court  of  the  State  of  New  York,  on  March  11, 1847- 

In  addition  to  the  plea  of  mvl  tid  record^  the  defendant 
has  filed  a  plea :  first,  of  the  statute  of  limitations  of  Ohio, 
setting  up  that  the  plaintiff's  action  is  barred  by  the  lapse 
of  six,  ten,  and  fifteen  years  respectively,  since  the  cause  of 
action  accrued ;  and  secondly,  that  the  judgment,  on  the  rec- 
ord of  which  the  suit  is  brought,  was  obtained  by  the  plaintiff 
and  others  in  collusion  with  him,  ^^by  fraud,  duress,  covin, 
and  misrepresentation,"  under  circumstances  specially  stated 
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in  the  plea.  To  the  special  pleas  demurrers  have  been 
filed ;  and  on  these  the  questions  before  the  court  arise. 

As  to  the  pleas  of  the  statute  of  limitations,  it  is  not  con- 
troverted that  the  statute  of  Ohio,  as  the  lexforij  applies,  and 
must  control  the  question  whether  the  plaintiff's  right  of 
action  is  barred.  Although,  as  above  stated,  the  pleas 
allege  a  bar  by  the  lapse  of  six  and  ten  years,  yet  the  plea 
relied  upon  in  the  argument  is  the  provision  of  the  statute 
barring  certain  canses  of  action  in  fifteen  years.  This  clause 
in  the  statute  of  February  18,  1881,  bars  all  '^  actions  upon 
the  case,  covenant  and  debt,  founded  upon  a  specialty  or 
any  agreement,  contract,  or  promise  in  writing,"  after  fif- 
teen years.  The  later  statute,  which  took  effect  June  8, 
1858,  and  is  now  in  force,  is  the  same  as  the  act  of  1881,  as 
to  actions  upon  a  specialty,  6t  any  agreement,  contract,  or 
promise  in  writing. 

The  only  question,  therefore,  arising  on  the  demurrer  to 
the  pleas  of  the  statute  of  limitations  is,  whether  a  judg- 
ment of  a  court  of  record  in  the  State  of  New  York,  is  a 
spedaUy  within  the  meaning  of  the  statute,  to  which  the 
bar  of  fifteen  years  applies. 

This  question  involves  a  construction  of  a  statute  of  Ohio ; 
and  if  it  has  been  decided  by  the  highest  court  of  that 
State,  by  the  oft-repeated  decisions  of  the  Supreme  Court 
of  the  United  States,  such  adjudication  is  authoritative 
upon  the  courts  of  the  Union  held  within  the  State,  and 
will  be  implicitly  followed  by  the  Supreme  Court.  That 
high  tribunal  does  not  inquire  whether  the  views  of  the 
State  court,  in  the  case  supposed,  accord  with  its  own,  but 
follows  the  construction  of  a  statute,  as  given  by  the  State 
court,  as  a  <^  rule  of  decision ''  within  the  meaning  of  section 
84  of  the  judiciary  act  of  1789. 

Has  the  Supreme  Court  of  Ohio  authoritatively  held  that 
the  record  of  a  judgment  of  a  court  of  another  State,  sued 
on  in  Ohio,  is  a  specialty  within  the  meaning  of  the  clause 
of  the  statute  of  limitations  before  referred  to  ? 

The  case  of  Stockwell  v.  Coleman^  10  Ohio  St.  88,  afiirmed 
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aud  followed  in  the  case  of  Boho  v.  Norton^  Id.  514,  is  re- 
lied on  by  the  counsel  in  support  of  the  plea  of  a  bar  in 
fifteen  years.  In  the  first-named  case  a  sait  had  been 
brought  before  a  justice  of  the  peace  in  Ohio,  upon  the 
record  of  a  judgment  against  the  defendant,  rendered  by  a 
justice  of  the  peace  of  the  State  of  Indiana.  The  Ohio 
justice  entered  judgment  against  the  defendant,  and  the 
case  was  appealed  to  the  court  of  common  pleas.  To  the 
declaration  in  debt  on  the  recoM  of  the  Indiana  judgment, 
the  defendant  pleaded  the  statute  of  limitations  of  Ohio,  to 
which  there  was  a  demurrer,  and  the  case  was  before  the 
Supreme  Court  on  the  sufiiciency  of  the  plea  of  the  statute. 

The  Sapreme  Court  say  in  that  case,  the  only  question  is 
whethet  the  record  of  the  Indiana  judgment  is  the  evi- 
dence of  a  debt  '^  founded  upon  a  specialty ;"  and  after  an 
elaborate  and  well-considered  argument,  they  say :  '^  This 
court  rests  its  opinion  in  the  case  before  us,  upon  the  con- 
clusion arrived  at,  that  a  judgment  of  a  court  of  another 
State  is,  in  the  legal  and  reasonably  comprehensive  sense 
of  the  term,  to  be  regarded  in  this  State  as  a  debt  upon  a 
specialty." 

In  the  case  before  noted — Boho  v.  Nortorij  10  Ohio  St 
514 — the  same  doctrine  is  distinctly  reaffirmed.  That  was 
an  action  of  debt  on  a  recognizance  taken  by  a  justice  of  the 
peace,  and  it  was  held  that  the  recognizance  was  a  specialty 
within  the  meaning  of  the  clause  of  the  statute  of  limita- 
tions referred  to,  and  that  the  action  barred  was  after  the 
lapse  of  fifteen  years. 

It  is  insisted,  however,  by  the  counsel  for  the  plaintiff^  in 
support  of  the  demurrer  to  the  plea  of  the  fifteen  years 
statutory  bar,  that  in  the  case  of  Tylefs  Md^r  v.  Winslow^ 
15  Ohio  St.  864,  the  opinion  of  the  Supreme  Court,  in 
StockweU  V.  Coleman^  has  been  substantially  overruled.  I 
can  not,  however,  concur  with  counsel  in  this  view.  The 
case  of  Tyler's  -E!rV  v.  Winslow^  varied  in  its  facts  and  in 
the  legal  principles  invoked  in  its  decision,  from  the  case  of 
StockweU  V.  Coleman^  and  does  not  impugn  the  conclusions 
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of  the  court  as  to  the  constraction  of  the  Ohio  statute  as 
applicable  to  the  records  of  jadgments  in  another  State. 

The  action  in  Tyler^s  -Er*r  v.  Winslow  was  upon  the 
record  of  a  judgment  rendered  by  an  Ohio  court.  And  the 
court  held  diat  such  record  was  not  a  specialty  within  the 
meaning  of  the  statute^  to  which  the  limitation  of  a  right 
of  action  was  fifteen  years.  The  court  in  the  latter  case 
expressly  recognize  and  affirm  the  case  of  StockweU  v.  Cole- 
man^ so  far  as  it  holds  that  the  record  of  a  judgment  of 
another  State  is  a  specialty.  It  merely  limits  and  modifies 
the  decision^  so  far  as  it  applies  to  domestic  judgments,  but 
leaves  it  in  full  force  as  to  judgments  of  another  State.  In 
the  case  in  15  Ohio,  after  stating  the  conclusions  of  the 
court  in  10  Ohio,  the  inquiry  is  stated :  "  But  is  a  judgment 
of  a  court  of  this  State  a  specialty  within  the  meaning  of 
tlus  statute  7"  and  then  proceed  to  show  that  ^^  there  is  a 
wide  difference  between  the  legal  significance  and  efiect  of 
a  domestic  judgment,  and  that  of  a  judgment  of  another 
State."  The  latter,  although  entitled  to  ''  full  faith  and 
credit,"  is  here  nothing  more  than  a  cause  of  action ;  but  a 
domestic  judgment  is  much  more.  It  is  a  lien  upon  lands; 
and  upon  it  can  be  exercised  all  the  executory  remedies  given 
by  the  law  to  procure  full  satisfaction."  And  again,  the 
court  say,  after  noticing  the  argument  of  the  court  in 
StockweU  V.  Coleman :  **  However  correct  this  reasoning  may 
be,  when  applied,  as  in  that  case,  to  an  action  on  a  judg- 
ment of  'another  State,  we  do  not  think  it  conclusive  in  an 
action  upon  a  domestic  judgment."  But  without  quoting 
further  from  the  opinion,  it  is  plain  from  its  whole  tenor 
that  the  couA  kept  steadily  in  view  the  question  before 
them,  namely,  whether  a  domestic  judgment  was  a  specialty ; 
and  in  giving  this  a  negative  answer,  they  not  only  do  not 
repudiate  the  decision  of  the  court  in  the  former  case  as  to 
a  judgment  of  another  State,  but  by  the  strongest  implica- 
tion affirm  it. 

But  it  is  insisted  that  the  argument  of  the  court,  in  the  case 
in  15  Ohio,  necessarily  places  the  judgments  of  another  State 
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on  the  precise  footing  of  domestic  judgments;  and  in  con- 
struing the  statute  of  limitations,  the  same  principles  must 
apply.  And  hence  it  is  insisted,  if  a  domestic  judgment  is 
not  a  specialty,  neither  can  a  foreign  judgment  be  so  re- 
garded. Kow  it  is  true  that  the  constitution  of  the  United 
States  declares  that  '^  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  records  and  judicial  proceedings 
of  every  other  State ;"  and  the  act  of  Congress  of  May  26, 
1790,  is  intended  by  legislative  enactment  to  provide  how 
the  constitutional  provision  shall  be  carried  into  execution. 
The  efiect  undoubtedly  is,  that  the  judgments  of  a  State 
are  to  be  considered  record  evidence  of  debt  in  every  other 
State,  and  conclusive  upon  the  defendants  except  for  such 
causes  as  would  be  sufficient  to  invalidate  them  in  the  State 
in  which  they  were  rendered.  Such  judgments  are  to  be 
received  as  domestic  judgments,  so  far  as  the  merits  of  the 
claim,  or  subject-matter  of  the  suit  is  concerned.  But 
neither  the  constitution  nor  the  act  of  Congress  intended 
to  limit  the  power  of  the  States  as  to  the  remedies  for  the 
enforcement  of  a  judgment  on  the  record  from  another 
State,  or  to  prescribe  by  law  when  a  right  of  action  on 
such  a  judgment  should  be  barred  by  a  statute  of  limita- 
tions. Such  right  on  the  part  of  the  States  is  distinctly 
recognized  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  McMmayle  v.  Coheny  18  Peters,  812 ;  also  in  the 
case  of  The  State  of  Alabama  v.  DaltoUy  9  Howard,  522. 

The  case  cited  from  18  Ohio,  209,  PeUon  v.  Platner  et 
al.f  decides,  and  correctly  too,  <^that  the  judgments  of  the 
courts  of  our  sister  States,  under  the  constitution  of  our 
federal  government,  are  not  considered  as  foreign  judg- 
ments, but  as  having  the  same  force  and  effect  in  any  other 
State  as  they  have  in  the  State  where  rendered."  But  this 
must  be  received  subject  to  the  conditions  and  limitations 
stated  in  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  before-cited  cases  in  18  Peters  and  9  Howard. 
The  power  of  a  State  to  fix  a  time  within  which  an  ac- 
tion shall  be  barred  on  a  judgment  of  another  State,  is  not 
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Withheld  or  forbidden  by  any  fair  constitiction  of  the  con- 
stitutional provision  or  the  act  of  Congress  referred  to. 

Without  pursuing  the  subject  further,  I  may  remark  that 
the  true  status  of  the  question  before  the  court  may  be  pre- 
sented as  follows :  By  the  decision  of  the  Supreme  Court  of 
Ohio,  which  is  to  be  followed  by  this  court  as  involving  the- 
construction  of  a  State  law,  a  judgment  of  another  State 
sued  on  in  this  State  is  a  specialty,  and  the  right  to  sue  on 
it  here  is  limited  to  fifteen  years;  and  that  as  to  domestic 
judgments,  the  statute  has  fixed  no  express  limitation,  but 
left  it  to  the  common  law  presumption  of  payment  after 
the  lapse  of  twenty  years. 

In  coming  to  this  conclusion,  I  have  not  overlooked  the 
case  of  Todd  v.  Ot^m,  5  McLean,  172,  decided  by  Judge 
McLean  in  1850.  That  learned  judge  held  that  the  record 
of  a  judgment,  whether  domestic  or  foreign,  was  not  a 
specialty,  and  not  therefore  within  the  terms  and  meaning 
of  the  Ohio  statute  of  limitations.  But  this  decision  was 
prior  to  that  of  the  Supreme  Court  in  StockweU  v.  Coleman^ 
which  was  in  1859,  and  that  in  the  case  of  7)/ler^s  JEx^r^  v. 
Window^  which  was  in  1864.  It  may  be  assumed  that  if 
these  cases  had  occurred  before  that  decided  by  Judge 
McLean,  he  would  have  followed  them,  though  in  opposi- 
tion to  his  views  of  the  law. 

Upon  the  demurrer  to  the  plea  setting  up  fraud  in  ob- 
taining the  judgment  sued  on,  I  may  remark,  however,  that 
in  the  light  of  numerous  authorities  on  this  point,  the  con- 
clusion is  attained,  that  a  judgment,  as  between  the  parties 
to  it,  can  not  be  collaterally  impeached  in  an  action  at  law 
on  the  ground  of  fraud.  It  would  certainly  be  an  anomaly, 
if  a  judgment  of  nearly  twenty  years  standin«<,  rendered 
in  one  of  the  highest  courts  of  New  York,  when  sued  on 
in  this  State,  could  be  assailed  as  void  on  the  ground 
of  fraud.  The  inquiry  would  naturally  arise,  why  the  de- 
fendant for  so  many  years  permitted  a  fraudulent  judgment 
to  stand.  It  would  certainly  be  difiicult  to  conceive  any 
available  reason  for  slumbering  so  long  upon  his  right.  And 
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a  defense  set  op  after  sach  a  lapse  of  time,  to  a  suit  brought 
in  another  State,  and  when  it  may  be  sapposed  witnesses 
cognizant  of  the  facts  are  dead,  must  be  looked  apon  with 
suspicion.  I  do  not  think  there  are  any  authorities  to  sus- 
tain such  a  defense  at  law.  The  case  of  Anderson  v.  Ander- 
aoUf  8  Ohio,  108,  is  pointedly  against  it.  There  are  numer- 
ous other  authorities  in  unison  with  that  case.  Chitty  on 
Contracts,  8 ;  11  Foster,  N.  H.  442 ;  26  Conn.  278 ;  1  Wis. 
697 ;  8  Sneed,  Tenn.  59. 

It  results  from  these  views  that  the  demurrer  to  the  plea 
of  the  statute  of  limitations  is  overruled,  and  that  to  the 
plea  of  fraud  is  sustained. 


(district  court.) 
Thb  Unitbd  States  i;.  H.  D.  Chaffeb  bt  al. 

It  IS  not  competent  for  the  goyemment  to  prove  as  a  fact  from  which  fraud 
may  be  presumed,  that  the  pecuniary  circumstances  of  a  distiller  were 
apparently  improved  while  engaged  in  distilling  during  a  period  when 
such  business  was  not  profitable. 

Durbin  Wardj  District  Attorney,  for  United  States. 

Job  E.  Stevenson  and  John  Dunlivy^  for  defendants. 

[This  was  a  suit  hy  the  United  States,  in  which  a  large 
amount  was  claimed  for  unpaid  duties  on  whisky  manufac- 
tured hy  defendants  at  Tippecanoe,  in  Ohio,  which  it  was 
alleged  was  sold  hy  them  in  fraud .  of  the  internal  revenue 
laws.  A  great  mass  of  testimony  was  introduced,  and  the 
case  occupied  the  court  and  jury  for  upward  of  five  weeks. 
The  charge  of  the  court  was  necessarily  of  great  length, 
and  would  occupy  too  much  space  for  a  full  report.  One 
question  arose  in  the  progress  of  the  case  helieved  to  he 
novel  in  its  character,  which  the  reporter  thinks  it  proper 
to  puhlish.    That  question  was,  in  substance,  whether  in  a 
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suit  charging  fraad  in  a  distiller  in  failing  to  pay  the  legal 
tax  on  manufactured  whisky,  it  is  competent  for  the  gov- 
ernment to  prove  as  a  fact  from  which  the  alleged  fraud 
may  be  presumed,  that  the  defendants,  in  a  comparatively 
brief  period,  while  distilling  was  unprofitable,  amassed  suffi- 
cient wealth  to  produce  a  marked  change  in  their  pecuniary 
circumstances.  The  court  overruled  the  inquiry,  and  stated 
the  following  as  the  grounds  of  its  decision. — Rbportbb.] 

Opihion  of  thb  Court  : 

This  is  a  new  question,  so  far  at  least  as  this  court  is  con- 
cerned, and  no  authorities  have  been  produced  which  throw 
any  light  upon  it.  The  question  is  asked  of  the  witness 
upon  the  stand,  whether  within  a  given  time  stated  to  Am, 
the  business  of  distilling^  honestly  conducted^  was  profitable  or 
otherwise.  And  the  district  attorney  has  stated  that  this 
question,  if  admitted,  is  to  open  the  door  to  further  investi- 
gation in  regard  to  the  pecuniary  circumstances  of  these 
defendants  at  one  period  of  their  lives  as  compared  with 
their  circumstances  at  another  time.  And  the  question  is, 
whether  this  line  of  investigation  shall  be  gone  into.  It 
is  to  be  observed  in  the  first  place,  that  though  this  is  a  case 
in  the  name  of  the  government  of  the  United  States,  the 
rules  of  evidence  which  must  control  the  action  of  the  court 
and  jury  are  precisely  the  same  as  in  a  controversy  between 
individuals.  The  government  is  entitled  to  no  immunity 
firom  the  operation  of  principles  of  law  applicable  to 
judicial  trial.  It  is  incumbent  on  the  government  to  sub- 
stantiate the  allegations  set  forth  in  the  declaration  upon 
which  it  seeks  to  hold  the  parties  implicated  liable.  There 
are,  in  the  declaration  under  which  this  case  is  proceeding, 
certain' allegations  of  fraud  committed  by  these  defendants, 
with  a  view  to  evade  the  jnst  payments  of  duties  owing 
from  them  as  manufacturers  of  whisky.  We  have  heard 
much  of  whisky  frauds  committed  in  various  parts  of  the 
country,  and  there  is  no  doubt  that  they  have  been  very 
extensive,  and  have  operated  greatly  to  the  injury  of  the 
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finances  of  the  government,  as  well  as  prejndicially  to 
others  who  are  honestly  parsoing  that  business.  These 
considerations,  however,  have  no  relevancy  to  the  strict 
legal  question  now  propounded  to  the  court.  However 
desirable  it  may  be  (and  I  concur  Ailly  with  all  that  is  said 
in  regard  to  the  desirableness  of  exposing  these  frauds  and 
holding  those  responsible  who  have  committed  them),  the 
rules  of  evidence,  as  recognized  by  courts  and  applicable 
to  judicial  proceedings,  can  not  be  departed  from  for  the 
purpose  of  reaching  such  cases.  It  is  better  that  parties 
charged  with  these  frauds  should  escape  than  that  the 
well-settled  rules  of  law  in  regard  to  judicial  trials  should 
be  violated.  The  objection — and  as  it  seems  to  me  a  con- 
clusive one — against  the  investigation  proposed  is  this: 
that  it  involves  a  clear  infraction  of  a  rule  of  evidence 
applicable  to  judicial  trials,  which  is  that  mere  collateral 
issues  are  to  be  avoided.  And  this  rule  is  founded  not 
only  on  principle,  but  upon  expediency.  It  must  neces- 
sarily lead  to  investigations  that  would  be  almost  inter- 
minable in  their  duration,  if  evidence  is  admitted  outside 
of  the  merits  of  the  case,  or  which,  if  it  bears  at  all  upon 
the  issue,  is  so  remote  in  its  operation  that  it  would  be  en- 
titled to  no  weight  with  the  jury.  Courts  invariably  ex- 
clude that  kind  of  testimony.  Now  the  objection  to  going 
into  the  inquiry  whether  these  defendants  have  made 
money  in  their  distilling  operations  is  that  it  would  lead  to 
collateral  investigations  which  would  be  without  end.  In 
this  case  there  are  four  individuals  charged  as  implicated 
in  this  fraud.  The  investigation  proposed  would  necessa- 
rily lead  to  an  inquiry  into  the  pecuniary  concerns  and 
business  transactions  of  each  of  these  four  individuals,  and 
it  would  lead,  furthermore,  into  a  general  inquiry  as  to  the 
profits  of  distilling.  This  would  also  necessarily  open  the 
door  to  the  examination  of  all  the  distillers  in  this  region 
upon  the  point  whether  the  business  within  certain  periods 
of  time  was  profitable  or  otherwise.  Now,  in  the  view  I 
have  suggested,  it  seems  to  me  that  this  line  of  inveetiga- 
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tioD  can  not  be  entered  upon.  It  would  moreover  neces- 
Banlj  lead  to  the  inquiry  whether  these  defendants  had 
other  sources  of  profit  arising  from  other  business,  or  from 
speculation-;  whether  in  fiact  they  had  other  means  of  ac- 
cumulating property  independent  of  their  distilling  opera- 
tions. I  freely  concede  to  the  coansel  for  the  government 
that  there  might  be  indications  so  clear  and  so  marked, 
that  to  a  certain  extent  evidence  of  this  kind  might  be  ad- 
duced. These  parties,  however,  are  not  charged  criminally. 
They  are  not  charged  with  embezzlement.  That  crime  is 
where  an  individaal  fraudulently  and  feloniously  appropri- 
ates property  belonging  to  another  to  his  own  use ;  that  is 
the  definition  of  that  offense ;  but  clearly  there  can  be  no 
pretense  that  that  charge  is  involved  as  against  the  de- 
fendants. The  property  in  question  was  theirs,  subject,  of 
course,  to  the  claim  for  the  duties  and  taxes  imposed  by 
law ;  but  it  was  their  property,  and  within  their  control, 
under  certain  statutory  limitations,  and  there  can  be  no 
pretense  of  a  charge  of  embezzlement  against  them.  Now, 
the  case  referred  to  by  the  United  States  attorney,  and 
of  which  I  have  an  indistinct  recollection,  having  seen  it 
briefly  reported  in  a  paper,  I  believe,  was  an  indictment 
against  a  quartermaster  for  embezzling  the  property  of  the 
United  States,  and  appropriating  it  to  his  own  use  and 
benefit.  The  district  attorney  is  right  in  saying  that  in 
that  case  the  court  before  which  it  was  tried  admitted  evi- 
dence to  show  that  this  quartermaster  had  been  previously 
in  limited  pecuniary  circumstances,  and  that  very  suddenly 
his  position  with  regard  to  pecuniary  matters  seemed  to  be 
changed,  and  instead  of  living  in  an  humble,  and  econom- 
ical way,  the  proof  was,  if  I  remember  right,  that  he  had 
taken  a  very  expensive  house  in  the  city  of  New  Tork ; 
that  it  was  superbly  furnished;  that  he  kept  a  carriage, 
and  had  outriders,  and  was  living  in  a  style  altogether 
beyond  the  reach  of  one  who  received  but  a  limited  salary. 
Under  these  circumstances  it  is  not  strange  that  the  court 
should  have  received  the  testimony  upon  a  charge  of  em- 
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bezzlement  of  public  property,  bat  it  is  quite  clear  that  the 
principles  of  that  case  are  not  applicable  to  the  present. 
This  is,  in  form  at  least,  a  civil  action ;  and  as  I  observed 
before,  the  government  is  boond  to  prove  the  allegations 
upon  which  it  predicts  the  charge  of  fraud.    It  must  furnish 
data  to  the  jury,  by  which  they  can  estimate  the  amount  due 
the  government  from  the  defendants  charged  with  having^ 
fraudulently  reported  the  amount  of  whisky  they  have  dis- 
tilled ;  and  the  mere  circumstance,  if  it  be  true,  that  these 
parties  have  accumulated  a  fortune  within  the   last  few 
years,  seems  to  me  so  remote  in  its  bearing  upon  the  issue 
presented  to  the  jury  as  to  be  inadmissible.    There  is  an 
objection,  and  a  very  decided  one,  to  the  admission  of  testi- 
mony as  to  public  rumor,  in  regard  to  the  pecuniary  circum- 
stances of  these   defendants.    Public  opinion  and  mere 
rumors  are  wholly  unreliable  as  to  the  pecuniary  circum- 
stances of  men.    There  is  a  very  strong  tendency  in  the 
public  mind,  for  some  reason  that  I  can  not  wholly  ex- 
plain, to  overrate  the  wealth  and  the  pecuniary  condition 
of  men  in  the  community ;  and  such  testimony,  I  think^ 
should  never  go  to  a  jury  to  establish  that  fact    Upon  the 
whole,  without  going  further  into  the  consideration  of  this 
question,  on  the  ground  I  have  indicated,  that  it  must 
involve,  necessarily,  collateral  facts  and  issues  not  pertain- 
ing to  the  issue  upon  which  the  jury  are  to  pass,  I  consider 
that  the  evidence  is  not  admissible. 

The  general  principle  on  this  subject  is  very  clearly 
stated  by  Mr.  Greenleaf  in  treating  of  the  admissibility  of 
evidence.  He  lays  it  down  as  a  rule  that  all  evidence  most 
be  pertinent  to  the  issue;  and  evidence  of  collateral  &ct8, 
which  affords  no  reasonable  presumption  or  inference  as  to 
the  principal  fact  or  matter  in  dispute,  must  be  excluded. 
The  principal  fact,  or  matter  in  dispute  here,  is  the  alleged 
fraud  charged  against  these  defendants — ^that  they  have 
been  fortunate  in  their  business  operations,  or  otherwise,  it 
seems  to  me,  is  so  remote  from  this  issue  as  not  to  be  ad- 
mitted as  evidence. 
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(circuit  court.) 

Albxandbr  Swift  and  Joseph  EIinset  v.  Amos  Whisen, 

Jessb  Green,  bt  al. 

A  reissue  maj  be  granted  to  an  assignee  of  an  assignee  of  letters  patent. 

A  reissue  may  be  granted  to  an  assignee,  upon  his  application,  without  the 
consent,  approbation,  or  knowledge  of  the  original  patentee. 

It  is  the  uniform  doctrine  of  all  the  courts  of  the  United  States  that  they 
will  presume  that  the  law  has  been  complied  with ;  and  they  refuse  to 
go  into  any  inquiry,  back  of  the  grant  by  the  commissioner,  except  in 
cases  of  fraud. 

If  &cta  appear  which  are  sufficient  to  ssftisfy  the  Jury  that  there  has  been 
fhiud  in  the  procurement  of  the  reissue,  either  actual  fraud,  or  circum- 
stances which  may  be  supposed  to  amount  to  constructive  fraud,  the 
reissued  patent  will  be  void. 

There  may  be  a  constructive  fraud,  where  it  is  made  manifest  that  the  re- 
issued patent  is  fraudulently  extended  beyond  the  claims  of  the  original 
patent  for  a  deceptive  purpose. 

If  a  certain  feature  of  the  original  invention  was  the  invention  of  the 
patentee  which  he  omitted  to  claim  in  his  speciflcation  and  claim, 
upon  the  surrender  of  the  patent,  by  himself  or  an  assignee,  he  has  a 
right  to  incorporate  that  element  in  the  claims  for  a  reissued  patent. 

If  the  drawings  show  an  element  of  the  invention  which  the  patentee  has 
not  included  specially  in  his  claim,  it  is  evidence,  nevertheless,  that  it 
was  a  part  of  his  invention,  and  he  or  his  assignee  has  a  right  to  incor- 
porate that  element  in  a  reissued  patent. 

The  fiict  that  the  original  patent  has  been  reissued  three  times,  and  that 
the  original  patent  had  been  thus  three  times  submitted  to  the  investi- 
gation of  the  Patent  Office,  would  be  a  presumption  in  favor  of  the 
fairness  of  the  transaction. 

Upon  an  application  for  an  extension  of  a  patent,  the  law  requires  a  very 
rigid  scrutiny  into  the  original  claim  of  the  patentee  as  to  the  novelty 
and  utility  of  the  invention. 

An  extension  strengthens  the  presumption  of  the  novelty  and  utility 
of  the  patent. 

Goorts  are  reluctant  to  declare  a  patent  void  on  the  ground  of  vagueness 
or  ambiguity,  unless  it  be  very  clear  and  unmistakable. 

A  claim  for  a  bolt  to  be  placed  in  a  position,  "  vertical  or  nearly  so,''  is  ftee 
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from  ambiguity.  It  calU  for  a  bolt  in  a  vertical  position,  witb  per- 
mission to  the  builder  to  give  it  a  slight  inclination  if  neeessarj,  in  bis 
discretion. 

In  all  descriptions  of  patented  machines,  something  must  be  left  to  the 
Judgment  and  discretion  of  the  mechanic  who  constnicts  the  machine. 

An  ambiguity  in  the  description  may  be  remoTed  by  reference  to  the 
drawings,  which  may  be  examined  to  determine  the  dimensions  of  the 
parts,  when  dimensions  become  material 

All  the  parts  of  a  combination  must  co-act  in  producing  the  result  claimed 
from  their  combination. 

If  a  machine  be  invented  and  used  in  a  foraign  country,  but  not  patented 
or  described  in  any  publication  or  work,  such  use  will  not  affect  the 
right  of  a  Uniafide  American  inventor  to  a  patent. 

There  is  no  kind  of  testimony  that  is  more  reliable  in  regard  to  the  true 
character  of  a  machine  than  an  accurate  model ;  it  is  a  witness  that 
can  not  lie. 

If  a  machine,  although  designed  to  separate  smut  ttosm  wheat,  embodies 
the  principle  of  a  machine  afterward  patented  to  separate  floor  ftx>m 
bran,  and,  without  the  exercise  of  invention,  oould  be  changed  ao  as  to 
perform  the  same  functions  as  the  latter,  in  substantiaUy  the  same 
way,  the  patent  would  be  void. 

If  a  prior  machine  were  merely  got  up  for  the  purpose  of  experiment,  and 
was  not  practically  tested,  it  would  not  constitute  a  practical  invention. 

This  was  an  action  on  the  case,  tried  before  the 
court  and  a  jury,  brought  to  recover  damages  for  the  in- 
fiingement  of  letters  patent  for  ^improvement  in  machineiy 
for  separating  flour  from  bran/'  granted  to  Issachar  Frost 
and  James  Monroe,  February  27,  1849,  reissued  to  them 
March  18, 1856,  assigned  to  H.  A.  Burr,  J.  D.  Condit,  A. 
Swift,  D.  Bamum,  and  J.  M.  Carr,  and  reissued  to  the 
assignees  May  11, 1868,  assigned  to  Alexander  Swift  and 
reissued  to  him  February  26, 1862,  extended  to  the  original 
patentees,  upon  their  application,  for  seven  years  from 
February  27, 1863,  and  on  the  same  day  assigned  to  the 
plaintiff. 

The  disclaimer  and  claim  of  the  original  patent  were  as 
follows : 

^  Having  thus  fully  described  the  construction,  arrange- 
ment, and  operation  of  the  several  parts  of  our  machine,  we 
will  now  add  that  we  do  not  mean  to  claim  to  be  the 
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original  inventors  of  a  cylinder,  nor  of  a  combined  punched 
and  reticulated  cylinder,  nor  of  a  cylinder  covered  with 
strips  of  punched  sheet  iron  and  strips  of  leather  filled  with 
tacks,  such  as  are  need  in  smut  machines,  nor  the  arrange- 
ment of  gearing  by  which  the  machine  is  propelled ;  but 
we  do  claim  to  be  the  original  and  first  inventors  of  the 
combination  and  arrangement  of  the  external  upright 
stationary  close  cylindrical  case  Bj  with  the  internal  com- 
bined punched  and  reticulated  upright  stationary  scourer 
and  bolt  -Bl,  -B8,  and  revolving  cylindrical  scourer  and 
blower  C,  constructed,  arranged,  and  operated  in  the  man- 
ner and  for  the  purpose  herein  fully  set  forth,  by  which  the 
fine  flour  that  usually  adheres  to  the  bran,  after  being  sub- 
jected to  the  first  bolting  operation,  is  now  completely 
separated  from  the  bran  and  collected  in  the  annular  space 
between  the  cylindrical  bolt  and  cylindrical  case,  from 
whence  it  descends  through  the  segmental  openings  in  the 
horizontal  base,  upon  which  the  said  bolt  and  case  rest,  into 
conducting  spouts  as  aforesaid,  whilst  the  bran  is  blown 
firom  the  interior  of  the  bolt  through  a  spout  leading 
through  the  external  case  as  aforesaid,  in  the  meshes  of  the 
bolting  cloth,  being  kept  open  by  the  pressure  of  air 
produced  inside  the  combined  cylindrical  scourer  and  bolt, 
by  the  manner  in  which  the  oblique  and  radial  and  parallel 
wings  are  arranged  on  the  revolving,  scouring,  and  blowing 
cylinder,  as  above  set  forth." 

The  claims  of  the  reissue  of  1855  were  as  follows: 

**I  claim, ^rs^,  the  platform  D  (always  at  right  angles 
with  the  sides  of  the  bolt  when  not  made  conical),  or  close 
horizontal  bottom,  when  used  in  connection  with  upright 
stationary  or  revolving  bolt  for  flouring  purposes. 

*^  Second.  The  openings  at  Z>5,  for  the  admission  of  a 
counter  current  of  air  through  the  bottom  and  into  the  bolt, 
and  the  opening  and  bran  spout  F,  as  described  in  com- 
bination with  the  platform  Z>. 

**  Third.  The  upright  stationary  bolt  and  scourer  com- 
bined with  its  closed-up  top,  except  for  air  and  material 
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or,  in  combination  with  claims  first,  second,  and  foarth,  or 
either  of  them,  or  their  eqaivalents,  to  produce  like  results 
in  the  flouring  process. 

^^  Fourth.  The  use  of  the  revolving,  distributing,  scouring, 
and  blowing  cylinder  of  beaters  and  fans,  by  which  the 
material  is  distributed,  scoured,  and  the  flour  blown  through 
the  meshes  of  the  bolting  cloth." 

The  claims  of  the  reissue  of  1858  were  as  follows: 

^^  We  claim,  firsts  the  vertical,  or  nearly  vertical  position 
of  the  bolt. 

^^  Second.  A  surrounding  case  forming  a  chamber  or 
chambers  round  the  bolt,  substantially  as  and  for  the 
purpose  specified,  and  provided  with  suitable  means  for  the 
delivery  of  the  flour,  as  specified. 

^^  Third.  A  rotating  distributing  head  at  or  near  the  up- 
per end  of  the  bolt,  substantially  as  described. 

"  Fourth.  Rotating  beaters  or  fans  within  the  bolt,  sub- 
stantially as  and  for  the  purposes  specified. 

^^  We  also  claim,  in  combination  with  the  first,  second, 
and  fourth  features  of  the  combination  first  claimed,  the 
closed-up  top  of  the  bolt,  except  an  aperture  or  apertures 
for  the  admission  of  the  material  and  air,  substantially  as 
and  for  the  purpose  specified. 

*^  We  also  claim,  in  combination  with  the  first,  second, 
and  fourth  features  of  the  combination  first  claimed,  the 
closed-up  bottom  of  the  bolt  proper,  except  an  aperture  or 
apertures  for  the  discharge  of  the  bran,  substantially  as  and 
for  the  purpose  specified,  whether  the  said  bottom  be  or  be 
not  specially  provided  with  an  aperture  or  apertures  for  the 
admission  of  air  as  specified. 

^' We  also  claim,  in  combination  with  the  third  combina- 
tion claimed,  or  the  equivalent  of  the  features  thereof,  the 
employment  of  rotating  arms,  or  wings,  moving  in  close 
proximity  with  the  inner  surface  of  the  closed-up  bottom, 
substantially  as  and  for  the  purpose  specified. 

^'  And  finally,  we  claim  the  combination  of  all  the  features 
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herein  specified  as  essential  features,  substantially  as  de- 
scribed, or  any  equivalents  for  any  or  all  the  said  features/' 
The  reissue  of  1862,  which  was  granted  to  Alexander 
Swift,  upon  his  application,  described  seven  essential  features 
of  the  invention,  which  were  substantially  as  follows:  1. 
The  vertical  or  nearly  vertical  position  of  the  bolt.  2.  The 
surrounding  case,  forming  a  chamber  outside  of  the  bolt. 

3.  The  rotating  cylinder  armed  with  beaters,  pins,  or  fans. 

4.  The  distributing  head  on  the  top  of  the  rotating  cylinder. 

5.  The  closed-up  top  to  the  bolt  proper.  6.  The  closed-up 
bottom  to  the  bolt  proper ;  and  7.  Rotating  wings  or  bran 
scrapers  to  clear  the  bottom  of  the  bolt  and  discharge  the 
bran. 

The  claims  were  as  follows : 

^  Mrst.  The  combination  of  the  essential  features  severally 
described  and  severally  numbered  1,  2,  3,  and  4,  or  their 
equivalents,  substantially  as  described;  and  for  the  purposes 
specified  in  the  several  numbers. 

^Second.  The  combination  of  the  essential  features 
severally  described  and  severally  numbered  1,  2,  and  5,  or 
their  equivalents,  substantially  as  they  are  described ;  the 
purpose  of  the  combination  being  substantially  as  set  forth 
in  number  5. 

^*  Third.  The  combination  of  the  essential  features  severally 
described  and  severally  numbered  1,  2,  and  6,  or  their 
equivalents,  substantially  as  they  are  described ;  the  purpose 
of  the  combination  being  substantially  as  set  forth  in  num- 
ber 6. 

^  Fourth.  The  combination  of  the  essential  features 
severally  described  and  severally  numbered  1,  2,  6,  and  7, 
or  their  equivalents,  substantially  as  they  are  described ;  the 
purpose  of  the  combination  being  substantially  as  set  forth. 

"  Mfth.  The  combination  of  the  essential  features  severally 
described  and  severally  numbered  1,  2,  4,  5,  6,  and  7,  or 
their  equivalents,  substantially  as  described ;  the  purpose  of 
the  combination  being  substantially  as  severally  set  forth." 
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A.  F.  Perry  and  S.  S.  Fisher^  for  plaintifis. 

G.  B.  Sagey  E.  B.  Forhushy  and  E.  W.  Stoughion^  for  de- 
fendants. 

Charob  of  thb  Court: 

This  salt  is  brought,  gentlemen,  by  the  plaintifEs,  Swift 
k  Kinsey,  against  the  defendants,  charging  an  infringement 
of  a  patent  of  which  they  claim  to  be  the  owners  or  pro- 
prietors, which  was  originally  issued  to  Frost  k  Monroe, 
February  27, 1849,  purporting  to  be  for  a  new  and  nseful 
improved  machine  for  separating  flour  from  bran,  and  des- 
ignated as  a  bran  duster. 

The  plain tifi's  assert  their  ownership  to  this  patent  by 
assignment.  There  have  been  three  reissues  upon  this 
original  patent:  The  first  was  oh  March  13, 1855,  upon  the 
application  of  the  original  patentees.  Frost  k  Monroe. 
They  surrendered  the  patent  and  obtained  the  reissue  with 
an  amended  specification.  The  patent  seems,  then,  to  have 
been  assigned  by  the  ori^nal  patentees  to  Burr  and  others, 
and  on  May  11, 1858,  was  again  surrendered  and  a  reissued 
patent  was  granted  to  those  assignees.  They  assigned  the 
patent,  it  would  appear,  to  one  Alexander  Swift,  and  it  was 
reissued  to  him  on  February  25, 1862,  and  this  last  reissued 
patent  was,  on  February  27, 1863,  extended  to  the  ori^nal 
patentees,  on  their  application,  for  the  term  of  seven  years^ 
and  by  them  assigned  to  Swift  k  Einsey,  the  present  plaint- 
ifi's.  The  extended  term  has  not  yet  expired,  and  of 
course  the  patent  is  still  in  force.  It  will  expire  in  three 
years — a  little  more  than  three  years — ^when  the  improve- 
ment will  be  free  to  the  public,  without  let  or  hinderance. 

There  are  several  grounds  of  defense  to  this  action,  to 
which  I  propose,  very  briefly,  to  call  your  attention.  And 
the  first  involves  a  legal  question  or  proposition,  viz :  that 
the  reissue  is  void  for  several  reasons,  to  which  I  shall  ad- 
vert hereafter. 

In  the  second  place,  that  the  invention,  the  original  in- 
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ventioD  of  Frost  &  Monroe,  was  not  a  new  one,  and  there- 
{(Sre  not  patentable,  and  not  having  the  character  of  novelty, 
the  patent  itself  is  void. 

Then,  in  the  third  place,  the  infringement  of  this  patent 
is  denied  by  'the  defendants. 

These  are  the  issues,  gentlemen.  The  two  last  are  issues 
of  fact;  that  is,  the  novelty  of  this  invention  and  the  ques- 
tion of  infringement,  upon  which  you  are  to  pass  upon  the 
evidence  adduced. 

The  questions  as  to  the  validity  of  the  reissue  are  for  the 
court,  and  upon  these  questions — ^for  there  are  several  of 
them — I  propose  to  state  my  conclusions,  very  briefly, 
however,  not  intending  to  go  into  an  elaborate  discussion 
of  these  propositions,  some  of  which  are  very  important 
and  very  interesting.  For  the  purposes  of  the  present  trial 
it  is  unnecessary.  All  that  the  jury  and  the  parties  want 
upon  these  questions  of  law,  is  a  mere  statement  of  the  con- 
clusions of  the  court,  and  then,  if  the  views  stated  by  the 
court  are  erroneous,  the  counsel  know  very  well  how  they 
can  avail  themselves  of  the  remedy,  and  take  the  proper 
course  to  correct  the  errors.  But,  of  course,  it  would  not 
be  expected  of  me,  that  upon  these  questions  of  law  which 
have  been  submitted  and  extensively  argued^  I  should  pre- 
sent to  the  jury  an  elaborate  exposition,  with  a  reference 
to  all  the  authorities ;  there  is  no  necessity  that  I  should 
detain  the  jury  by  such  an  exposition. 

I  proceed,  therefore,  to  refer  to  the  points  raised. 

The  first  is,  that  this  reissued  patent,  upon  which  these 
plaintifis  sue,  is  void  because  the  right  of  reissue  was  not 
assignable  to  Alexander  Swift;  that,  in  short,  an  assignee 
of  an  assignee  has  no  right,  under  the  law,  to  surrender  a 
patent  and  obtain  a  reissue. 

It  is  admitted,  by  the  learned  counsel  for  the  defendants, 
that  the  immediate  assignee  of  the  patentee  could  make  a 
valid  surrender  and  a  valid  patent  could  be  issued  to  him. 
He  claims,  however,  that  a  second  or  third  assignee  can  not 
make  a  valid  surrender,  because  the  statute  does  not  give 
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the  right  to  such  an  asisignee  to  make  a  Burrender  of  the 
patent.  No  authority  was  cited  by  the  counsel  in  support 
of  this  proposition ;  nothing  to  show  that  there  was  any 
such  limitation  upon  the  right  of  surrender  and  reissue  of  a 
patent  as  the  counsel  claim.  There  was  a  reference  merely 
to  ah  opinion  delivered  miany  years  ago,  by  the  late  Chief 
Justice  Taney^  when  he  was  attorney-general  of  the  United 
States,  during  the  administration  of  General  Jackson. 
But  this  decision,  or  opinion,  is  not  judicial  authority;  it  is 
not  the  action  or  decision  of  any  court,  and  therefore  not 
obligatory  upon  this  court.  If  the  point  had  been  before 
the  Supreme  Court  of  the  United  States,  and  iiad  been 
decided  there,  it  would  have  been  imperative  upon  this 
court  to  follow  it,  to  adopt  it  as  the  law  of  the  case.  But 
no  such  decision  has  been  referred  to,  and  I  am  not  aware 
that  any  such  exists. 

The  thirteenth  section  of  the  patent  act  of  1836  is  relied 
upon  as  sustaining  the  proposition  urged  by  the  learned 
counsel  for  the  defendants.  I  will  not  trouble  you  to  read 
this  section,  for  it  has  been  repeatedly  read  in  your  hearing, 
and  it  may  be  presumed  that  you  are  familiar  with  its  main 
provisions.  That  section  authorizes  the  surrender  of  a 
patent  where  the  description  of  the  invention  is  defective 
or  insufficient,  and  the  error  has  arisen  from  inadvertence, 
accident,  or  mistake,  and  without  any  fraudulent  or  decep- 
tive intention,  and  the  same  section  contains  a  provision 
giving  this  right  of  surrender  and  reissue  to  executors  and 
administrators  when  the  patentee  is  deceased,  and  to  as- 
signees. There  is  nothing,  therefore,  in  the  terms  of  the  stat- 
ute, which  limits  the  right  of  reissue  to  the  patentee  or  first 
assignee.  So  far  as  the  statute  is  concerned,  there  may  be, 
at  least  by  strong  implication,  a  right  of  reissue  by  subse- 
quent assignees.  And  it  is  very  well  known  that  this  is 
the  construction  which  has  been  uniformly  given  to  this 
statute  by  the  Patent  Office.  There  are,  as  was  observed 
by  counsel,  a  large  number  of  patents  now  in  force,  having 
full  validity,  and  patents,  too,  of  the  greatest  public  interest 
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and  importance,  that  have  been  second  and  third  reisBues, 
and  it  ie  every  day's  practice  thus  to  grant  these  reissues. 
And  here  I  am  called  upon  to  remark  that  the  doctrine 
and  principles  involved,  and  to  which  I  am  now  calling 
your  attention,  have  been  adjudicated  upon  in  this  court 
by  my  learned  brother,  Judge  Swayne,  who,  when  present, 
is  the  presiding  judge  of  this  court,  and  to  whose  opinion 
upon  all  legal  questions  I  always  yield  a  most  implicit  re- 
spect. This  point  was  before  him,  was  fully  argued,  and  it 
was  held  that  a  reisue  to  a  second  assignee  was  valid. 

The  next  point  urged  as  an  objection  to  the  validity  of 
this  reissu<gd  patent  is,  that  the  original  patentees,  if  living, 
must  join  in  the  surrender  of  the  patent  and  the  applica- 
tion for  a  reissue,  and  that  a  reissue  to  an  assignee,  with- 
out the  concurrence  and  approbation  of  the  original  pat- 
entee, is  void.  This  objection,  too,  is  covered  by  the 
decision  to  which  I  have  referred,  made  in  this  court  by 
my  learned  brother.  Judge  Bwayne.  And  in  reference  to 
this  point,  too,  I  may  observe  that  the  practice  of  the 
Patent  OfKce  at  Washington  has  been  uniform.  So  far  as 
I  know  and  am  informed,  it  has  been  the  practice  of  that 
department,  ever  since  the  enactment  of  the  law  of  1886,  to 
grant  reissued  patents  to  assignees  without  requiring  the 
concurrence  and  assent  of  the  original  patentee.  And  thus, 
as  I  remarked  a  little  while  ago,  there  may  be  thousands 
of  patents  in  the  United  States  that  have  been  issued  under 
these  circumstances;  they  have  been  reissued  upon  the  ap- 
plication of  an  assignee  or  assignees  of  a  previous  assignee. 
And  it  would  be  obvious  to  the  jury  that  the  result  of  a 
contrary  doctrine,  under  existing  circumstances,  would  be 
exceedingly  injurious  to  the  public  interest,  as  the  effect 
would  be  to  invalidate  all  the  patents  that  have  been  re- 
issued under  the  circumstances  to  which  I  have  adverted. 
And,  as  there  is  no  limitation,  there  is  no  provision  in  the 
act  which  denies  to  assignees  this  right  of  surrender  and 
reissue;  no  provision  requiring  that  the  patentee  should 
assent  to  the  reissue,  and  there  is  no  necessity  devolved  upon 
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the  court  to  declare  that  the  grant  of  such  a  reissue  by  the 
commiBsioner  of  patents  is  unauthorized. 

And  without  going  further  into  this  question,  I  may  say 
that  until  the.  Supreme  Court  of  the  United  States  shall 
har^  had  this  point  before  them,  and  shall  have  decided 
adversely  to  the  usage  and  practice  of  the  Patent  Office 
and  the  views  to  which  I  have  referred,  I  shall  feel  com- 
pelled to  regard  the  statute  as  authorizing  a  reissue  to  an 
assignee  of  an  assignee,  and  that  without  the  consent,  or 
approbation,  or  knowledge  of  the  original  patentee.  If  he 
is  dead,  of  course  his  consent  and  approbation  can  not  be 
procured ;  the  statute  is  express  in  declaring  that  the  reissue 
may  be  to  the  executor,  or  administrator,  or  to  the  assignees 
—the  holders  and  owners.  It  is  very  true  that  there  are  some 
considerations  that  would  operate  in  the  mind  of  a  judge, 
if  it  were  a  new  question,  in  the  other  direction,  and  to  the 
effect  that,  unless  the  application  for  the  reissue  was  made 
with  the  knowledge  or  consent  of  the  Original  patentee,  a 
second  or  third  reissue  should  not  be  valid.  There  does 
seem  to  me  some  inconsistency  in  requiring  the  assignee, 
in  sustaining  his  application  for  a  reissue,  to  go  before  the 
commissioner  and  to  make  oath  in  regard  to  the  invention 
covered  by  the  reissue,  and  to  show  that  it  has  the  same 
invention  covered  by  the  original  patent.  But,  as  I  said 
before,  there  is  no  prohibition  in  the  statute  to  this  effect, 
and,  as  there  are  no  judicial  decisions  to  the  contrary,  and 
as  it  has  been  the  uniform  usage  of  the  Patent  Office  to 
grant  reissues  under  these  circumstances,  the  court  would 
not  now  feel  authorized  to  say  that  the  patent  in  questioui 
the  patent  upon  which  you  are  to  pass,  is  invalid  upon  the 
ground  referred  to. 

The  third  legal  question  raised  and  relied  upon  by  the 
counsel  for  the  defendants  is,  that  this  patent  is  void  as 
being  for  a  different  invention  from  that  covered  by  the 
original  patent  to  Frost  k  Monroe.  There  is  no  question, 
gentlemen,  that  section  18  of  the  statute  to  which  I 
have  referred  does  require  that  the  reissue  shall  be  for  the 
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same  invention  covered  by  the  original  patent.  Bat  the 
statute  makes  it  the  special  duty  of  the  commissioner  of 
patents  to  examine  closely  every. application  for  a  reissue, 
and  he  is  vested  with  no  authority  to  grant  a  reissue  ex- 
cept under  circumstances  where  the  statute  has  been  com- 
plied with.  It  is  to  be  supposed,  in  support  of  the  exercise 
of  the  authority  of  the  commissioner  of  patents  under  the  law, 
that  all  the  requisites  of  the  statute  have  been  complied 
with,  and  hence  it  is  the  uniform  doctrine  of  all  the  courts 
of  the  United  States,  that  they  will  presume  that  the  law 
has  been  complied  with,  and  they  refuse,  except  under 
special  circumstances  referred  to  in  the  act,  to  go  into  any 
inquiry  back  of  the  grant,  by  the  commissioner  of  patents, 
of  these  reissues ;  in  other  words,  to  a  certain  extent  they 
consider  the  action  of  the  commissioner  upon  the  right  of 
parties  to  a  reissue  to  be  conclusive,  presuming  that  all  the 
requirements  of  the  law  have  been  enforced,  have  been  com- 
plied with,  in  the  case.  The  decisions  upon  the  general 
doctrine  to  which  I  have  referred,  namely,  to  the  effect  that 
the  action  of  the  commissioner  is  conclusive  upon  the 
question  of  the  identity  of  the  inventions  embraced  or  de- 
scribed in  the  reissue  and  in  the  original  patent,  would  seem 
to  be  harmonious.  There  is  no  case,  that  I  am  aware  of, 
in  conflict  with  this  general  proposition,  and  these  decisions 
rest  upon  the  fact  that  in  deciding  whether  the  reissue  is  for 
the  same  invention,  the  commissioner  of  patents,  who  acts, 
of  course,  under  the  obligation  of  an  oath,  acts  in  that  par- 
ticular in  a  judicial  capacity.  His  decisions,  therefore,  on 
points  of  that  kind,  have  the  force  and  effect  of  judicial 
decisions,  and  courts  are  reluctant  to  go  back  of  those  de- 
cisions and  to  inquire  whether  the  reissue  has  been  properly 
granted  or  not,  except  in  cases  where  it  is  made  apparent 
that  the  reissue  was  obtained  by  fraud,  or  for  the  purposes 
of  deception  and  imposition.  But  if  any  facts  appear  in 
the  progress  of  a  trial,  which  are  sufficient  to  satisfy  a  jury 
that  there  has  been  fraud  in  the  procurement  of  a  reissue, 
either  actual  fraud,  or  circumstances  which  may  be  sup- 
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posed  to  amount  to  constractive  fraud  the  reissaed  patent 
will  be  held  invalid.    There  is  a  plain  distinction  between 
actual  fraud  and  constructive  fraud.    The  statute  refers, 
specially,  to  cases  of  collusion — fraudulent,  corrupt  collu- 
sion between  the  applicant  for  the  patent  and  the  commis- 
sioner of  patents.    If  it  is  apparent  that  there  has  been 
any  improper  collusion  between  them,  and  that  the  patent 
has  been  granted  corruptly,  then  of  course,  that  is  an  act 
of  positive  fraud  that  will  invalidate  any  patent  to  which 
it  applies.    And  there  may  be  also  constructive  fraud,  where 
it  is  made  manifest  that  the  reissued  patent  is  fraudulently 
extended  beyond  the  claims  of  the  original  patent  for  a  de- 
ceptive purpose,  for  the  purpose  of  imposition  upon  the 
public,  and  where  there  is  no  just  foundation  for  such  a 
claim  in  the  original  patent ;   where,  in  fact,  the  reissue 
goes  altogether  beyond   the  scope  of  the  original  inven- 
tion and  incorporated  an  element  that  was  not  contemplated 
or  intended  by  the  ori^nal  patentee  in  his  original  patent. 
Cases  of  this  kind  have  occurred  in  the  progress  of  the  ex- 
ecution of  the  patent  laws  of  the  country  where  reissues 
have  been  fraudulent ;  that  is,  where  they  have  been  tainted 
with  this  constructive  fraud ;  where  it  appeared  that,  for  a 
deceptive  purpose,  a  party  applying  for  a  reissue  had  sought 
to  embrace  an  element  in  the  reissued  patent  that  was  not 
claimed  and  did  not  pertain  to  the  original  invention,  for 
the  purpose  of  taking  advantage  of  other  parties  in  the 
community  who  were  using  that  element  which  he  had 
fraudulently  made  a  part  of  his  original   invention.     It 
will,  therefore,  be  competent,  in  my  judgment,  for  the  jury 
to  inquire  in  the  present  case,  whether  there  is  anything 
that  will  amount  to  constructive  fraud  on  the  part  of  the 
last  assignee  in  the  obtainment  of  the  reissued  patent  upon 
which  this  action  is  founded.    Some  decisions  of  the  courts, 
perhaps,  go  to  the  extent  of  saying  that  even  this  is  a  proper 
inquiry  for  the  court,  and  not  to  be  submitted  to  the  jury. 
My  strong  inclination,  however,  is  to  the  opinion  that  this 
question  may  be  fairly  left  to  the  jury  for  their  decision. 
There  is  no  claim,  in  the  present  case,  that  there  was  any 
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actual  fraiid  in  the  obtainiDg  of  this  reissue,  and  the  only 
ground  upon  which  it  is  asked  that  the  jury  should  presume 
fraud,  as  claimed  by  the  counsel  for  the  defendants,  is  the 
fact  asserted  by  them  and  insisted  upon,  that  the  claims  of 
the  reissued  patent  are  broader  than  those  of  the  original 
patent.  On  this  subject,  I  may  remark,  in  deciding  what  a 
party  may  claim  under  a  reissued  patent,  there  has  been  a 
tendency  to  great  liberality  in  the  action  of  the  courts,  and 
it  has  been  held  that  whatever  was  the  invention  of  the 
original  patentee,  whether  expressly  claimed  in  the  orig- 
inal patent  or  not,  when  incorporated  in  the  reissued  patent, 
will  be  held  to  be  within  the  claim  of  the  original  patent, 
and  that  it  is  the  right  of  the  assignee  or  holder  of  the 
patent  to  claim  everything  that  was  claimed,  or  everything 
which  belonged  rightfully,  by  fair  construction,  to  the  orig- 
inal patentee.  I  may  not  be  understood.  If  there  is  evi- 
dence that  the  original  patentee  claimed,  as  a  part  of  his 
invention,  a  certain  feature,  or  that  a  certain  feature  was  a 
part  of  his  invention,  which  he  omitted  to  claim  in  his  spec- 
ification and  claim,  upon  the  surrender  of  that  patent  by  him- 
self, or  by  an  assignee,  he  has  a  right  to  incorporate  in  the 
reissued  patent  that  element,  though  not  claimed  specially  in 
the  first  patent.  And  in  determining  this  question,  that 
is,  the  substantial  identity  of  the  invention  covered  by  the 
original  patent  with  that  covered  and  described  in  the  re- 
issued patent,  it  is  competent  for  the  jury  to  look  into  the 
drawings  of  the  original  patent  to  determine  whether  the 
inventions  are  the  same.  The  drawings,  as  well  as  the 
specifications,  are  to  be  looked  to  in  giving  a  construction 
to  the  claims  of  a  patent,  in  determining  what  was  the  in- 
vention of  the  original  patentee.  If,  for  instance,  the  draw- 
ings show  an  element  of  the  invention  which  the  patentee 
has  not  included  specially  in  his  claim,  it  is  evidence,  never- 
theless, that  it  was  a  part  of  his  invention,  and  he  or  his 
assignee  has  a  right  to  incorporate  that  element  in  the  reis- 
sued patent.  It  will  be  proper,  therefore,  upon  this  point, 
for  the  jury  to  look  to  all  the  evidence  upon  the  question 
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whether  the  inveDtion  included  in  the  reissued  patent  is 
identical  with  that  patented  to  Frost  &  Monroe,  and  in  doing 
this,  as  I  remarked  just  now,  it  will  be  proper  for  them 
to  look  to  the  drawings  and  to  the  evidence  of  Mr.  Knight 
and  Mr.  Clough,  who,  if  I  remember  rightly,  stated  that 
the  drawings  of  the  original  patent  to  Frost  &  Monroe  were 
precisely  the  same  as  those  accompanying  the  specifications 
of  the  reissued  patent. 

It  will  be  proper  to  remark  here  that,  in  my  judgment, 
very  clear  and  decisive  evidence  would  be  required  in  order 
to  invalidate  this  patent  upon  allegation  of  fraud  in  the  re- 
issue. In  the  first  place,  the  grant  of  the  original  patent 
afibrds  a  presumption  that  it  was  for  something  new  and 
useful;  that  the  claim  of  the  patentees  had  been  fully  and 
critically  examined  by  the  ofiicers  of  the  Patent  Office, 
and  that  upon  clear  conviction  of  the  rightfulness  of  the 
patent  it  was  granted  to  them.  Then  the  fact  that  there 
have  been  three  reissues  of  this  patent,  and  that  the  origi- 
nal claim  has  thus  been  three  times  submitted  to  the  in- 
vestigation of  the  Patent  Office,  would  be  a  presumption  in 
favor  of  the  fairness  of  the  transaction ;  and  lastly,  the  fact 
that  this  patent  has  been  extended  for  seven  years  beyond 
the  duration  of  the  period  for  which  it  was  originally 
granted.  The  law  upon  the  subject  has  been  adverted  to 
by  counsel.  I  will  not  read  it,  but  upon  an  application  for 
the  extension  of  a  patent,  the  law  requires  a  very  rigid 
scrutiny  into  the  original  claim  of  the  patentee  as  to  the 
novelty  of  the  invention,  its  utility,  and  whether  the  patent 
was  fairly  granted.  The  commissioner  is  required  by  law 
to  give  public  notice  to  all  concerned  that  a  hearing  will  be 
had  before  him  on  the  question  whether  the  patent  shall 
be  extended  or  not.  He  is  required  to  investigate  the  orig- 
inalty  and  novelty  of  the  invention  to  ascertain  whether 
the  patent,  originally,  was  properly  granted,  and  then  he 
has  further  to  inquire  whether  the  patentee  has  been  suffi- 
ciently renumerated  by  the  benefits  or  the  emoluments 
which  he  has  reaped  from  it  during  the  period  that  it  has 
run,  and,  if  satisfied  on  all  these  points,  then  the  patent  is 
extended,  as  this  patent  has  been. 
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There  is  another  point  raised  by  the  counsel  for  the  de- 
fendants, and  it  is  that  this  reissued  patent  is  void  for 
vagueness  and  uncertainty  in  the  specification.    There  is 
an  express  provision  in  the  statute  that  every  patentee  shall 
define  or  describe  his  invention  in  such  full,  clear,  and  exact 
terms  that  any  mechanic,  skilled  in  that  department,  would 
be  able  to  construct  the  machine,  or  to  make  the  improve- 
ment covered  by  the  patent.    It  is  not  controverted  in  this 
case,  I  believe,  that  a  skillful  mechanic  could  take  the  speci- 
fications and  the  drawings  in  the  original  patent  and  con- 
Btmct  the  machine,  the  bran  duster,  as  claimed  by  Frost  k 
Monroe.    And  one  of  the  witnesses,  Mr.  Enight,  a  gentle- 
man very  well  skilled  in  mechanics,  has  said  that  the  ma- 
chine could  be  constructed  from  the  specification  and 
drawings  accompanying  the   reissued    patent.    But  the 
counsel  for  the  defendants  insist  that  there  is  a  fatal  defect 
that  vitiates  the  patent ;  first,  in  claiming  the  bolt  of  the 
machine,  or  bran  duster,  as  vertical,  or  nearly  so.     The 
argument  is  that  here  is  such  an  uncertainty,  so  much  of 
vagueness  and  ambiguity,  that  a  machine  could  not  be 
constructed  under  it  without  experiment.    Now,  in  con- 
struing the  claim  of  patents,  the  specifications,  and  draw- 
ings, it  has  been  the  usage  of  the  courts  of  the  United 
States,  who  are  vested  with  the  sole  jurisdiction  in  the  ad- 
ministration of  the  patent  law,  to  exercise  great  liberality. 
Courts  have  avowed  it  to  be  a  rightful  object  to  carry  out, 
if  possible,  the  purposes  of  the  inventor  in  the  patent  which 
has  been  granted  to  him ;  and  unless,  therefore,  the  objec- 
tion on  the  ground  of  vagueness  or  ambiguity  is  very  clear 
and  unmistakable,  courts  are  reluctant  to  declare  a  patent 
void  on  this  ground.    I  do  not,  for  myself,  see  that  there  is 
such  vagueness  in  the  description  referred  to,  requiring  the 
bolt  to  be  vertical,  or  nearly  so,  as  would  invalidate  this 
patent.    I  think  the  clear  understanding  of  ^very  one  who 
reads  the  patent  would  be,  that  while  the  vertical  or  per- 
pendicular position  was  claimed,  distinctly  and  clearly,  it 
was  left  to  the  discretion  of  the  builder  to  incline  it  in  a 
very  slight  degree  from  the  vertical  position,  if  he  judged 
10 
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that  would  be  the  preferable  mode  of  setting  the  machine. 
But  where  the  upright  position  is  claimed,  distinctly  and 
clearly,  as  a  way  by  which  the  machine  may  be  successfully 
operated,  it  does  seem  to  me  that  the  expression  ^^  vertical 
or  nearly  so/'  is  free  from  all  ambiguity  or  vagueness  that 
would  invalidate  the  patent  on  the  ground  claimed.  It 
may  be  remarked  here,  as  it  has  been  very  often  remarked 
by  judges  of  much  more  learning  and  experience  in  the  pat^ 
ent  right  law  than  myself,  that  in  all  descriptions  of  pat- 
ented machines,  something  must  be  left  to  the  judgment 
and  discretion^of  the  mechanic  who  constructs  the  machine. 
It  will,  perhaps,  rarely  happen,  even  where  the  utmost  vig- 
ilance and  care  are  observed,  that  the  machine  or  structure 
will  be  so  accurately  described  as  that  the  description  can 
be  literally  and  strictly  followed  in  every  particular.  The 
skillful  mechanic  will. see  that  in  some  particulars  there  is 
some  vagueness,  and  some  discretion  is  required,  but  that 
fact  will  not  invalidate  the  patent. 

It  is  urged,  moreover,  as  a  ground  of  defense  to  this  ac- 
tion^-as  a  reason  why  this  patent  should  be  declared  void 
— ^that  it  fails  to  describe  the  place  or  the  size  of  the  aper- 
tures in  what  is  called  the  ^^closed-up  top."  One  or  more 
apertures,  as  the  jury  will  recollect,  are  called  for  in  the 
specification,  and  they  are  required  to  be  upon  the  inner 
periphery,  if  I  remember  rightly,  of  the  upright  cylinder, 
but  the  size  of  those  apertures  is  not  described  in  the  speci- 
fication. It  is  stated  by  the  counsel  for  the  plaintiff  who 
last  addressed  the  jury,  that  these  apertures,  though  not 
especially  described  in  the  specification,  are  nevertheless 
6hown  in  the  drawings.  I  have  not  examined  the  draw- 
ings with  a  view  to  that  point,  but  if  that  be  the  fact»  it 
undoubtedly  removes  any  objection  on  the  ground  of 
vagueness  or  uncertainty  in  the  description,  which  mig^ht 
be  occasioned  by  not  stating  the  exact  size  of  these  aper- 
tures. The  jury,  on  their  retirement,  can  examine  these 
drawings  with  a  view  to  this  question.  If  they  find  these 
apertures  are  there,  with  an  intimation,  from  the  drawing 
itself,  IMP  to  their  position  and  their  suee,  i^  would  undoabt- 
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edly  be  an  answer  to  the  objection  which  has  been  nrged 
by  the  connsel  for  the  defendant. 

I  did  not  intend,  gentlemen,  to  detain  you  so  long  with 
my  remarks,  but  there  are  still  some  other  points  to  be  pre- 
sented. This  patent,  as  the  jury  will  have  clearly  under- 
stood, is  for  five  different  combinations  of  various  elements, 
constituting  five  different  inventions.  Now,  there  is  no 
question  but  what  the  law  does  authorize  a  patent  for  in- 
ventions of  this  kind.  The  jury  will  observe  that  there  is 
no  claim  that  any  one  of  the  elements  of  these  several 
combinations  is  new.  The  entire  claim  of  the  original  pat- 
entee, and  so  of  the  reissues,  is  that  these  elements,  when 
combined  in  a  certain  way,  are  new,  and  that  in  that  com- 
bination they  do  produce  a  new  and  useful  result.  If  this 
proposition  is  sustainable  in  the  minds  of  the  jury,  there  is 
no  question  as  to  the  patentability  of  the  combinations. 
The  object  of  this  invention  you  all  clearly  understand,  and 
it  is  hardly  necessary,  therefore,  to  detain  you  by  stating 
the  object,  as  it  is  set  forth  in  the  specification  connected 
with  this  reissued  patent.  They  say :  "  Our  invention  con- 
sists in  forming  new  combinations  for  producing  the 
results  desired  and  for  remedying  the  defects  enumerated 
in  prior  machines,"  etc.  Then  follows  a  minute  or  full  de- 
scription of  the  different  combinations  which  are  claimed  in 
the  reissued  patent.  Kow,  to  one  uninitiated,  it  is  very 
possible  that  there  would  be  something  unintelligible  or  not 
clear  in  these  claims  to  combination.  If  I  were  called  upon, 
as  I  am  unacquainted  with  practical  mechanical  science,  I 
should  certainly  have  some  difficulty  in  ascertaining  and 
defining  precisely  the  elements  of  these  five  separate  com- 
binations. The  machine,  as  a  whole,  as  it  is  admitted,  is 
undoubtedly  a  practical  and  efficient  machine.  It  works 
well,  and  the  experts  who  have  been  examined  upon  that 
point  have  testified  to  the  jury  that  they  find,  in  the  claim 
of  the  patent,  all  the  parts  and  elements  of  these  five  sev- 
eral combinations.  There  are,  probably,  mechanics  upon 
the  jury  who  will  understand  this  subject  better  than  I  do, 
and  who  will  be  able  to  examine  for  themselves,  and  I 
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doubt  not  the  jury  will  give  due  credit  and  weight  to  the 
opinions  of  the  learned  experts  who  have  testified  upon 
this  subject  to  the  effect,  as  I  just  stated,  that  the  several 
combinations  are  all  included  in  the  specifications  which 
accompany  the  reissued  patent.  If  the  jury  find,  there- 
fore, that  these  combinations  are  there,  that  they  are  parts 
of  this  working  and  efficient  and  practical  machine,  there 
would  be  no  reason  for  a  conclusion  unfavorable  to  the 
claims  of  this  patent. 

There  are  two  instructions  that  have  just  been  submitted 
to  the  court  by  one  of  the  counsel  for  the  defendants.  I 
do  not  know  that  there  is  any  objection  to  stating  them  to 
the  jury.  The  court  is  asked  to  say  to  the  jury  that,  as  a 
matter  of  law,  all  the  parts  or  devices  of  the  combination 
claimed  must  co-act  to  produce  a  given  result  in  order  to 
form  a  legitimate  combination,  and  if  the  jury  find  that  the 
surrounding  case  does  not  co-act  with  the  vertical  position 
of  the  bolt  and  closed-up  bottom  to  the  bolt  proper  for  the 
purpose  of  discharging  the  bran,  as  stated  in  the  third 
claim  of  the  reissued  patent  upon  which  this  suit  is  brought, 
then  such  claim  is  void  for  want  of  unity  and  co-operation 
of  its  several  parts ;  and  the  court  is  requested  to  charge 
the  same  in  respect  to  the  combinations  of  the  fourth  and 
fifth  claims  of  the  patent.  I  suppose  the  entire  meaning 
of  this  is,  that  each  separate  combination  claimed  by  the 
patentee  in  the  reissued  patent  must  be  what  it  is  described 
to  be ;  that  all  the  parts  must  be  found  there,  and  that  all 
those  parts  must  co-act  in  producing  the  result  claimed  for 
the  combination.  That  instruction  may  be  given  to  the  juiy. 

If  the  jury  are  satisfied  that  this  is  a  valid  patent — ^that 
the  various  objections  to  which  I  have  referred  do  not  exist 
— ^the  next  question  which  will  be  submitted  for  their  con- 
sideration will  be  the  novelty  of  the  invention,  as  claimed 
by  the  original  patentees.  Frost  &  Monroe;  and  here,  the 
inquiry  for  the  jury  will  be,  does  the  patent  describe  and 
claim  a  combination  not  before  known.  Now,  it  is  a  veiy 
familiar  principle  with  which,  no  doubt,  every  juror  is  per- 
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fectly  acqaaintedy  that  novelty  is  an  essential  element  of  a 
patented  invention ;  that  the  law  only  authorizes  a  patent 
for  an  invention  that  is  new  and  useful  in  its  result.  The 
presumption  of  novelty  is  a  presumption  arising  upon  the 
emanation  of  the  patent  itself,  and  from  the  fact,  to  which 
I  have  adverted,  that  the  patent  has  been  extended  after 
the  rigid.and  scrutinizing  examination  of  the  Patent  Office. 
But  it  is  still  the  right  of  a  party  sued  for  an  infringement 
to  prove  the  want  of  novelty,  and  if  that  position  is  sus- 
tained by  the  evidence,  the  patent  is  undoubtedly  in- 
validated. It  is  a  good  objection  to  every  patent,  that 
there  was  no  novelty  in  the  invention.  This  is  a  question 
exclusively  for  the  jury.  There  are  two  machines  here 
which  have  been  relied  upon  by  the  defendants  as  showing 
a  want  of  novelty  in  the  invention  of  Frost  &  Monroe;  to 
show,  in  other  words,  that  they  were  anticipated  in  the  in- 
vention which  they  claim  in  their  patent.  The  first  is  the 
Ashby  machine,  a  machine  patented  in  England  to  Will- 
iam Ashby  in  1846,  and  prior  in  date  to  the  patent  of 
Frost  &  Monroe.  If  the  jury  are  satisfied,  from  all  the  evi- 
dence, that  that  machine,  as  invented  by  and  patented  to 
Ashby  in  England  in  1846,  is  substantially  identical  with 
that  covered  by  the  claims  and  invention  of  Frost  &  Mon- 
roe, it  would  be  a  full  answer  to  the  present  action.  The 
law  of  identity  in  regard  to  mechanical  structures,  I  pre- 
sume the  jury  are  acquainted  with.  It  does  not  look 
merely  to  the  form  of  a  structure,  or  its  dimensions,  or  ap- 
pearance, but  the  question  is,  as  has  been  fully  settled  by 
the  courts,  whether  the  two  involve  the  same  mechanical 
prindple  in  their  operation.  Kow,  this  invention  of  Ashby, 
if  it  had  not  been  patented  in  England,  or  described  in  a 
foreign  publication,  even  if  the  jury  should  be  of  opinion 
that  it  was  identically  the  same  machine  covered  by  the 
Frost  &  Monroe  patent,  would  be  no  bar  to  their  patent 
If,  for  instance,  Ashby  had  merely  invented  a  machine,  but 
had  never  patented  it,  and  it  had  not  been  described  in  any 
publication  or  work  in  that  country,  a  man  here,  who  had, 
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by  his  inveDtion,  discoyered  the  same  machiDe,  would  not 
be  barred  from  a  patent  in  this  country,  and  his  right  to  a 
patent  would  not  be  affected.  Bat  where  an  invention  has 
been  patented  in  a  foreign  coantry,  or  has  been  described 
in  a  public  work,  then  a  man  claiming  to  have  been  the 
inventor  in  this  country  is  presumed,  in  the  eye  of  the  law, 
to  have  been  acquainted  with  that  invention  as  it  was 
known  in  the  foreign  country. 

It  is  for  you  to  inquire  whether  this  Ashby  machine,  as 
it  is  proved  before  y6u  by  the  models,  is  identical  with  the 
machine  of  Frost  k  Monroe — ^whether  it  contains  all  the 
separate  elements  and  combinations  which  are  included  in 
their  machine.  Upon  that  subject  there  is  some  discrepancy 
in  the  testimony.  Mr.  Knight  and  Mr.  Clough  are  very 
clear  and  unequivocal  in  the  expression  of  their  opinion 
that  they  are  dissimilar  in  all  their  essential  characteristics ; 
while,  as  I  remember,  Mr.  Blanchard  and  Mr.  Forbush, 
witnesses  for  the  defendant,  give  it  as  their  opinion  that 
there  is  a  substantial  identity  between  the  two  machines. 

It  is  not  my  purpose  to  go  into  a  critical  analysis  of  these 
machines  as  they  are  described  and  claimed  in  the  specifi- 
cations, or  as  they  are  described  and  shown  in  the  mills  be- 
fore the  jury.  I  will  observe,  however,  that  the  jury  will 
be  greatly  assisted  in  all  these  inquiries  by  a  reference  to 
the  models.  Indeed,  there  is  no  kind  of  testimony  that  is 
more  reliable  in  regard  to  the  true  structure  and  character 
of  a  machine  than  an  accurate  model.  It  is  a  witness  that 
can  not  lie;  the  jury  may  rely  on  it,  and  it  will  be  for  the 
jury,  if  they  find  it  necessary,  to  institute  a  comparison 
from  the  models  of  these  two  machines,  and  then  decide 
whether  they  are  identical.  And  then,  as  I  said  before,  the 
question  will  be,  not  whether  there  may  not  be  elements  in 
the  Ashby  machine  which  belong  to  this  machine  of  Frost  ft 
Monroe,  but  whether  they  find  in  the  Ashby  machine  all 
the  combinations  claimed  by  the  patent  to  Frost  ft  Monroe, 
and  embraced  in  the  specifications  of  the  reissued  patent. 

It  appears,  by  reference  to  the  specification,  that   the 
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parties  who  applied  for  this  reissue  were  familiar  with  the 
Ashby  machine,  for  they  refer  to  it  specially  in  their  speci- 
fication ;  point  out  what  they  regard  as  defects  in  that  ma- 
chine, and  it  is  their  professed  object  to  remedy  the  defects 
which  they  hold  to  apply  to  the  Ashby  machine. 

Then,  there  is  another  machine  introduced,  the  Bradfield 
smut  machine,  which,  it  is  claimed,  embraces  the  same 
principles  as  the  Frost  &  Monroe  piachine.  And  being 
older  in  point  of  invention,  for  it  was  invented,  it  appears, 
in  1889,  and  patented  in  1840,  if  the  jury  find  that  machine 
to  be  identical  with  the  one  covered  by  the  plaintifb* 
patent,  of  course  that  would  be  fatal  to  the  novelty  of  the 
Frost  k  Monroe  invention.  And  here,  I  may  observe,  that 
that  machine  was  intended  and  invented  for  an  entirely  dif- 
ferent purpose  from  that  of  Frost  &'  Monroe.  But  if  the 
jury  should  come  to  the  conclusion  that  that  machine, 
although  a  smut  machine,  and  designed  originally  to  sepa- 
rate smut  from  wheat,  embodies  the  same  principles  with 
the  plaintifis'  machine,  and  that,  without  the  exercise  of 
invention,  it  could  be  changed  so  as  to  produce  all  the  use- 
ful results  of  the  Frost  k  Monroe  machine,  it  would  have 
precedence  undoubtedly,  in  point  of  novelty,  over  the  ma- 
chine invented  by  Frost  &  Monroe,  provided  the  Bradfield 
machine  was  actually  perfected  and  brought  into  use.  If 
it  was  merely  got  up  for  the  purpose  of  experiment  and 
not  practically  tested,  it  would  not  be  regarded  as  a  per- 
fected invention.  As  has  been  well  said  by  counsel,  that 
which  a  person  perfects,  or  invents  and  applies  to  a  prac- 
tical use,  that  is  to  be  regarded  as  the  invention,  and  the 
mere  knowledge  by  an  individual  of  a  prior  mechanical 
structure  similar  to  the  one  patented,  which  has  not  been 
used  practically,  would  not  be  an  answer  to  the  novelty  of 
the  later  patent.  I  do  npt  know  that  I  ought  to  detain  you 
with  farther  remarks  in  regard  to  the  invention  of  Brad- 
field  ;  it  has  been  so  much  discussed  by  counsel. 

Mr.  Sags. — ^The  Straub  smut  machine  was  also  intro- 
duced for  the  defense,  your  honor. 
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Thb  Couet. — Yes,  sir ;  there  was  a  patent  put  in  evi- 
dence. I  think,  therefore,  gentlemen,  that  after  the  thorough 
discussion  which  has  been  had^  by  the  able  counsel  on 
both  sides  who  have  dissected  and  analyzed  those  inven- 
tions, and  with  the  knowledge,  too,  that  some  of  the  jury, 
at  least,  have  a  practical  acquaintance  with  mechanics,  I 
think  I  may  safely  leave  the  question  of  the  novelty  of  the 
Ashby,  and  the  Bradfield,  and  the  Straub  inventions  with 
you,  and  leave  it  to  you  to  decide  whether,  upon  the 
principles  that  I  have  indicated,  any  of  them  anticipate  the 
invention  of  Frost  k  Monroe. 

There  is  another  matter  to  which  it  will  be  necessary  for 
me  to  direct  your  attention,  and  that  is  the  question  of  in- 
fringement. Upon  that  there  has  been  very  little  contro- 
versy. It  is  conceded  that  the  machine  used  by  the  defend- 
ants in  this  action,  and  which  is  claimed  to  be  an  infringe- 
ment of  the  invention  covered  by  the  reissued  patent,  is  the 
Ashby  machine,  with  the  addition  of  certain  features  or 
elements  claimed  to  be  taken  from  the  Frost  &  Monroe  ma- 

■ 

chine  and  applied  to  that  machine.  It  is  not^  I  believe, 
controverted,  that  if  the  jury  should  And  the  patent  to  be 
a  valid  patent,  and  that  it  is  not  impeached  for  want  of 
novelty,  there  is  an  infringement  of  it  by  the  use  of  this 
machine.  It  will,  however,  be  for  the  jury  to  say  whether 
the  machine  that  is  before  them,  and  used  by  the  defend- 
ants, is  substantially  identical  with  that  covered  by  the 
Frost  k  Monroe  invention.  It  is  incumbent  on  the  plaint- 
iff, upon  this  issue  of  inMngement,  to  make  it  appear 
affirmatively,  and  to  the  satisfaction  of  the  jury,  that  their 
machine  has  been  infringed.  If  the  jury  find  the  issues  for 
the  plaintiff  to  which  I  have  adverted,  there  will  then  be 
the  inquiry  as  to  damages ;  but  that,  as  I  am  informed,  is  a 
very  immaterial  inquiry.  The  damages  in  this  case  will 
only  amount,  as  claimed  by  the  plaintiffit,  to  some  sixty 
dollars,  it  appearing  from  the  testimony  that  the  defend- 
ants have  manufactured  only  five  hundred  barrels  of  flour 
by  this  machine.    It  is  claimed,  however,  and  is  doubtless 
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the  £etct,  that  collaterally  this  case  may  he  of  great  interest 
and  importance,  not  only  to  the  plaintifib  in  this  action,  hat 
to  other  parties  elsewhere.  The  struggle,  on  the  part  of 
the  plaintifEb,  and  that  on  the  part  of  the  defendants,  nn- 
doubtedly  is,  not  with  a  view  to  the  damages  to  be  recov« 
ered  in  this  present  action,  but  to  have  a  finding  by  the 
jury  as  to  the  validity  of  this  patent. 
The  jury  found  a  verdict  for  the  defendants. 


(DISTRICT  COURT.) 


Thb  XJnitbd  States  v.  Sixteen  HoasHEADS  of  Tobacco  and 

OTHER  Property. 

Under  section  9  of  the  act  of  July  13^  1866,  in  *  proceeding  agftinst  a 
manufacturer  of  tobacco,  alleging  frauds  under  aaid  section,  the  raw 
material  found,  if  intended  to  be  used  for  a  fraudulent  purpoflo,  may 
be  seized,  and  is  subject  to  forfeiture,  without  reference  to  the  place 
where  it  is  found. 

It  is  not  necessary  to  set  forth  the  fitots  from  which  the  fraudulent  intention 
alleged  is  inferred.  It  is  sufficient  that  the  charge  of  fraud  is  made  ia 
the  words  of  the  statute. 

But  in  reference  to  tools,  implements,  and  other  personal  property,  the 
statute  makes  it  necessary,  as  a  ground  of  forfeiture,  that  they  should 
•    be  found  in  the  place  or  building,  or  within  the  yard  or  inclosure,  where 
they  were  intended  to  be  used;  and  an  article  in  an  information,  claim- 
ing a  forfeiture  of  such  property,  is  defective  without  such  averment. 

As  there  is  no  such  averment  in  this  information,  the  exception  to  that  part 
of  the  fifth  article,  claiming  the  forfeiture  of  tools,  implements,  etc.,  is 
sustained. 

The  district  attorney  is,  however,  allowed  to  amend  said  article;  but,  if  not 
amended,  the  court  will  order  this  part  of  the  property  seised  to  be 
'  restored  to  the  claimants. 

jR.  M.  Corwinej  District  Attorney ^  for  United  States. 
StaUo  ^  Kittredge,  for  claimants. 

Opinion  of  the  Court  : 

This  is  an  information,  filed  by  the  district  attorney, 
chdming  the  forfeiture  of  sixteen  hogsheads  of  tobacco 
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and  other  property,  on  Ave  different  allegations  of  fraud  set 
forth  in  separate  articles  in  the  information.  The  claimants 
of  the  property  proceeded  against  are  Meyerman  &  Kenne- 
weg,  extensive  dealers  in  and  manufacturers  of  tobacco,  in 
the  city  of  Cincinnati.  They  have  appeared  by  counsel, 
and  have  filed  exceptions  to  the  information,  which  present 
the  first  question  for  the  consideration  of  the  court. 

The  exceptions  are  to  the  fifth  article  in  the  information, 
and  are  based  upon  the  ground  that  the  property  specified 
in  that  article  was  not  subject  to  seizure,  and  is  not  liable 
to  forfeiture  under  this  information.  The  claimants  ask, 
therefore,  that  this  property  may  be  released  from  seizure 
and  restored  to  their  possession. 

The  decision  of  this  question  does  not  require  a  special 
notice  of  the  other  articles  in  the  information.  All  the 
articles  are  based  on  section  9  of  the  revenue  statute 
of  July  13,  1866.  They  allege  several  distinct  acts  of 
fraud,  on  the  part  of  the  claimants,  in  conducting  their 
establishment  as  manufacturers  of  tobaccQ.  It  is  claimed 
by  the  district  attorney,  that  under  the  sweeping  operation 
of  the  section  referred  to,  not  only  the  manufactured  to- 
bacco, found  in  the  possession  of  the  claimants,  or  within 
theiir  custody  or  control,  but  also  all  raw  material,  and  all 
the  tools,  implements,  furniture,  and  other  personal  propp 
erty  pertaining  to  the  manufactory,  were  infected  with  fraud 
and  subject  to  seizure  and  forfeiture.  Section  9  is  very 
comprehensive  in  its  language.  It  authorizes  the  seizure 
and  provides  for  the  forfeiture  of  all  articles  or  property, 
subject  to  taxation,  in  the  possession  or  custody  of  the 
manufacturer,  for  the  purpose  of  being  removed  or  sold, 
with  intent  to  evade  the  payment  of  the  tax  imposed 
on  them,  and  the  collector  has  reason  to  believe  fraud  is  in- 
tended. The  sectiop  also  provides,  that  all  raw  material  on 
hand,  intended  to  be  used  for  a  fraudulent  purpose,  shall  be 
liable  to  seizure  and  forfeiture.  And  then  follows  a  clause, 
declaring  that  ^^  all  tools,  implements,  instruments,  and  per- 
sonal property  whatever,  in  the  place  or  building,  or  within 
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any  yard  or  inclosure  where  each  articles  on  which  duties 
are  imposed  as  aforesaid,  and  intended  to  be  used  in  the 
fraudulent  manufacture  of  such  raw  material,  shall  be 
found/'  shall  be  forfeited. 

As  stated  before,  the  exception  is  to  the  fifth  article  of 
the  information,  so  feir  as  it  claims  the  forfeiture  of  the  raw 
material,  and  the  tools,  implements,  and  other  personal 
pro]>erty  of  the  claimants.  The  counsel  for  the  claimants 
insist  that  this  article  is  defective,  and  does  not  come  within 
the  terms  of  section  9  of  the  statute,  in  not  averring  that 
the  raw  material,  tools,  etc.,  were  found  ^^  within  any  yard 
or  inclosure,"  as  provided  for  in  that  section.  In  other 
words,  it  is  claimed  that  this  property,  under  the  allega- 
tions of  the  fifth  article,  was  not  liable  to  seizure,  and  no 
judgment  of  forfeiture  can  pass  against  it. 

As  to  the  raw  material  seized,  it  is  clear  the  exception 
can  not  be  sustained.  It  is  immaterial  where  it  was  found, 
or  in  whose  possession,  if  it  be  alleged  it  was  intended  to 
be  fraudulently  used  or  disposed  of.  This  is  distinctly 
averred  in  the  fifth  article  in  the  information,  and  is  within 
the  words  of  the  statute  referred  to.  It  is  not  necessary  to 
set  forth  the  facts  from  which  the  fraudulent  intention 
alleged  is  inferred.  It  is  sufiicient  that  the  charge  of  fraud 
is  made  in  the  words  of  the  statute.  The  fact  of  the  fraud- 
ulent intent  will  be  a  matter  of  inquiry  and  proof  on  the 
hearing. 

But  the  fifth  article,  in  relation  to  the  tools,  implements, 
etc.,  is  clearly  defective,  in  not  alleging  they  were  found  in 
the  place  or  building,  or  within  the  yard  or  inclosure  where 
they  were  intended  to  be  fraudulently  used.  The  object  of 
this  provision  obviously  was,  to  prevent  the  future  use  of 
the  tools  and  implements  for  a  fraudulent  purpose.  And 
the  statute  makes  it  material,  as  a  ground  of  forfeiture,  that 
they  should  be  found  on  or  about  the  manufactory  in  refer- 
ence to  which  the  charges  of  fraud  are  made.  They  may, 
by  a  fair  sale,  have  passed  into  the  possession  of  a  bona  fide 
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holder,  and  may  be  foand  at  a  place  and  under  circumstances 
negativing  any  presumption  of  their  use  for  any  fraudulent 
purpose.  It  is,  therefore,  a  just  and  reasonable  require- 
ment of  the  statute,  that  to  subject  them  to  forfeiture  the 
property  should  have  been  found  on  the  premises  of  the 
manufactory.  And  if  this,  under  the  statute,  is  a  necessary 
basis  of  forfeiture,  it  must  be  set  forth  in  the  information. 
This  exception  to  the  information  must  therefore  be  sus- 
tained. 

But  leave  will  be  given  to  the  district  attorney  to  amend 
tbe  information,  by  adding  to  the  fifth  article  the  necessary 
averment,  if  it  can  be  so  amended,  in  reference  to  the  facts 
of  the  case.  If  not  so  amended,  the  court  has  clearly  the 
power  to  order  the  restoration  of  the  property  in  question 
to  the  claimant;  and  such  an  order  will  be  made  on  appli- 
cation for  that  purpose. 


(circuit  court.) 
Thb  United  States  v.  Hbnry  Gboibnkempbb. 

This  Buit  is  prosecuted  for  the  recoyery  of  a  penalty  of  $4  on  each  gaUon 
of  Bpirits  alleged  to  be  fraadnlently  removed  or  sold  by  defendant 
under  that  clause  of  section  9  of  the  act  of  July  13,  1866,  impoaing 
such  penalty ;  and  the  verdict  in  this  case  can  not  be  for  the  altemaiive 
penalty  of  $500  provided  for  in  that  clause. 

The  only  question  for  the  jury  is,  whether  the  defendant  had  possession  of 
the  spirits,  and  sold  or  disposed  of  them,  having  knowledge  of  a  fraud 
connected  with  them,  and  with  the  design  of  evading  the  tax  to  which 
they  were  subject. 

The  question  whether  the  facts  proved  warrant  the  inference  of  fHiad, 
charged  by  the  United  States,  is  exclusively  for  the  jury. 

Under  said  section  of  the  statute  referred  to^  to  constitute  the  fhiud 
charged,  an  intent  to  evade  the  payment  of  the  tax  must  appear  to  the 
satisfaction  of  the  jury,  but  such  intent  can  only  be  inferred  from  the 
circumstances  in  proof. 
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If  tbe  jury  find  there  was  any  fraudulent  concert  of  action  between  the 
distiller,  or  other  persons,  and  the  defendant,  in  bringing  the  spirits 
into  market  without  the  payment  of  the  tax,  the  fraud  charged  in  the 
declaration  is  sustained. 

Giving  transportation  bonds  for  the  removal  of  spirits  from  a  distiller's 
warehouse  to  a  bonded  warehouse,  class  6,  did  not  authorize  the  sale 
of  the  spirits  without  the  payment  of  the  tax,  and  such  sale  would  be 
in  fraud  of  the  law. 

Durbin  Wardy  District  Attorney,  and  Leuns  H.  Bond^ 
for  United  States. 

John  P.  Jackson  and  Edgar  M.  Johnson,  for  defendant. 

Chargb  of  the  Court: 

There  are  some  legal  questions  involved  in  this  case 
which  are  important,  and  on  which  it  is  the  duty  of  the 
court  to  state  its  views.  This  I  shall  endeavor  to  do  with  as 
much  brevity  as  possibly.  If  it  were  not  for  these  questions 
of  law,  I  should  commit  this  case  to  the  jury  without  com- 
ment or  remark,  leaving  it  to  them  to  draw  their  own  con- 
clusions upon  the  facts  in  evidence. 

The  declaration,  as  you  are  aware,  is  the  statement  of  the 
plaintiff's  cause  of  action,  and  is  to  be  the  guide  of  a  jury 
in  passing  upon  a  case  submitted  to  them.  If  the  plaintiff 
in  an  action  is  entitled  to  a  verdict,  it  can  only  be  upon  the 
grounds  specifically  set  forth  in  his  declaration. 

In  this  case,  the  United  States  charge  substantially  in 
the  declaration,  in  two  different  counts,  that  large  quan- 
tities of  whisky  were  shipped  from  a  distillery  in  Kentucky 
under  what  are  termed  transportation  bonds,  and  that  the 
defendant  came  unlawfully  and  fraudulently  into  the  pos- 
session of  the  whisky,  and  sold  or  disposed  of  it,  knowing 
the  legal  tax  had  not  been  paid,  and  with  intent  to  defraud 
the  government.  That  is  the  substance  of  the  first  count. 
The  second  count  charges  the  defendant  with  being  in  pos- 
session of  the  spirits,  knowing  they  were  subject  to  tax, 
and  that  the  tax  had  not  been  paid.  The  period  of  time 
within  which  it  is  alleged  these  fraudulent  transactions  oc- 
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carred^  was  from  the  Ist  of  July  to  the  last  of  December, 
1866.  The  district  attorney  concedes  that  the  government 
can  claim  nothing  but  for  frauds  committed  within  the 
days  named. 

It  is  not  my  practice  to  detain  a  jury  with  a  minate  de- 
tail or  exposition  of  the  evidence  in  a  case  submitted  to 
them.  While  it  is  incambent  on  the  court  to  state  the  law 
applicable  to  the  case,  it  is  the  province  of  the  jury  to 
weigh  and  pass  upon  the  facts  in  proof.  I  may  remark 
here,  that  as  to  the  main  facts  in  this  case,  there  is  no  con- 
troversy between  the  counsel  for  the  parties.  It  appears 
that  a  distiller,  whose  name  is  Darling,  was  carrying  on  his 
business  in  the  summer  of  1866,  at  Prestonville,  in  the  State 
of  Kentucky.  Connected  with  his  distillery,  as  required 
by  law,  he  had  a  bonded  warehouse,  designated,  under  the 
law  and  the  regulations  of  the  internal  revenue  depart- 
ment, as  of  the  class  A.  The  statute  requires  every  dis- 
tiller, immediately  upon  the  distillation  of  spirits,  to  deposit 
them  in  that  warehouse,  and  they  then  passed  from  his 
control  to  the  custody  and  supervision  of  a  government 
officer.  It  was  the  right  of  the  distiller,  however,  upon  a 
permit  from  the  collector  of  the  district,  and  giving  bond 
with  good  sureties,  the  condition  of  which  was  not  the 
payment  of  the  tax  on  the  spirits,  but  their  prompt  delivery 
to  a  warehouse  of  the  class  B,  to  be  designated  in  the  bond, 
to  have  the  same  removed  to  such  warehouse.  When  the 
spirits  were  thus  deposited,  they  could  not  be  legally  re- 
moved from  the  warehouse,  or  sold,  without  the  payment 
of  the  tax  imposed  by  law. 

The  defendant  Grotenkemper  had,  at  the  time,  a  bonded 
warehouse,  of  the  class  B,  in  the  city  of  Cincinnati.  Dar- 
ling, the  Kentucky  distiller,  shipped  largely  to  the  city 
during  the  summer  of  1866.  Some  of  these  shipments 
were  consigned  to  th6  defendant,  and  were  deposited  in 
his  bonded  warehouse,  but  the  larger  portion  of  the 
spiritSy  as  I  understand  the  evidence,  was  shipped  to,  or 
found  its  wajr  to  the  warehouse  of  Harper  k  Son,  com- 
ix^iMm  mercl^auts  of  Cincinnati.    The  amount  of  these 
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yarions  shipments  will  be  ascertained  by  the  jary,  by  refer- 
ence to  the  abstract  made  by  Hndnall,  former  collector  of 
the  revenue  district  in  Eentucky,  in  which  the  distillery 
was  located.  These  abstracts  were  made  under  the  direc- 
tion of  the  court,  and  may  be  safely  relied  on  by  the  jury. 

The  claim  of  the  government  is,  that  by  some  fraadulent 
concert  of  action,  the  large  quantity  of  spirits  consigned  to 
Harper  &  Son,  though  in  their  actual  possession,  was  really 
sold  by  Grotenkemper,  without  the  payment  of  the  legal 
tax,  and  that  the  United  States  has  thus  been  defrauded  to 
that  extent.  The  government  has  no  available  remedy  on 
the  transportation  bonds,  for  the  reason  that  the  distiller 
Darling  and  his  sureties  are  wholly  insolvent.  The  tax, 
therefore,  must  be  lost,  unless  the  defendant  can  be  held 
liable. 

It  is  claimed,  by  the  district  attorney,  that  there  were 
44,500  gallons  of  spirits  shipped  by  Darling  to  Harper  &  Son, 
all  of  which  was  fraudulently  sold  by  the  defendant  with- 
out the  tax  having  been  paid.  The  penalty  claimed,  and 
for  which  it  is  contended  the  defendant  is  liable,  is  four 
dollars  on  every  gallon  of  these  spirita.  And  for  the  recov- 
ery of  this  penalty  this  suit  is  prosecuted. 

The  suit  is  based  on  section  9  of  the  act  of  July  18, 
1866.  It  is  along  section,  broad  and  comprehensive  in  its 
provisions,  embracing  various  acts  of  commission  and 
omission  as  frauds,  and  subjecting  persons  and  property  to 
heavy  penalties  and  forfeitures.  Without  reciting  the  en- 
tire section,  I  will  only  refer  to  the  clause  on  which  this  ac- 
tion is  brought.  It  is  in  these  words:  ^'And  any  person 
who  shall  have  in  his  custody  or  possession  any  such  goods, 
wares,  merchandise,  or  articles  subject  to  tax,  as  aforesaid, 
for  the  purpose  of  selling  the  same  with  the  intent  of  evad- 
ing the  payment  of  the  taxes  imposed  thereon,  sl^all  be 
liable  to  a  penalty  of  $600,  or  not  less  than  double  the  ta^es 
fraudulentiy  attempted  to  be  evaded.*'  The  jury  will  ob- 
serve, that  under  this  clause  the  penalty  is  in  the  alterna- 
tive, being  either  a  fixed  sum  or  double  the  ampuqt  qt  tb^ 
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tax.  The  intention  of  this  was  doubtless  that  the  govern- 
ment might  proceed  for  the  comparatively  light  penalty  of 
$500,  or  the  more  severe  penalty  of  the  double  tax,  accord- 
ing to  the  circumstances  and  aggravation  of  the  case.  In 
this  case  the  claim  of  the  United  States  is  the  higher  pen- 
alty, and  if  the  jury  find  that  the  frauds  charged  are  proved, 
their  verdict  must  be  for  that  penalty,  and  nothing  more  or 
less. 

The  important,  indeed  the  only,  question  for  the  jury  is, 
whether  the  defendant  had  the  possession  of  the  spirits  in 
controversy,  and  sold  or  disposed  of  them,  with  the  knowl- 
edge of  any  fraud  connected  with  them,  and  with  the  in- 
tent of  evading  the  tax  to  which  they  were  subject.  In 
the  judgment  of  the  court,  to  justify  a  verdict  for  the 
United  States,  the  facts  must  warrant  the  conclusion  that 
the  spirits  were  infected  with  fraud,  that  defendant  had 
some  participation  in  the  fraud,  and  sold  or  disposed  of 
them  with  the  intent  to  evade  the  tax.  Whether  the  evi- 
dence warrants  the  conclusion  of  fraud,  is  a  question  ex- 
clusively for  the  jury,  and  is  referred  to  them. 

The  district  attorney  claims,  that  if  the  spirits  were  dis- 
tilled and  removed  from  the  distiller's  warehouse  for  the 
purpose  of  sale,  with  the  fraudulent  intent  of  evading  the 
tax,  the  defendant  is  liable  to  the  penalty  claimed,  thoug'h 
he  had  no  knowledge  of,  or  participation  in,  the  fraud. 
But  as  the  clause  of  the  statute  to  which  I  have  referred, 
makes  an  intent  to  evade  the  payment  of  the  tax  a  neces- 
sary element  of  the  fraud  as  a  basis  of  the  penalty  provided, 
I  can  not  concur  in  the  view  urged  by  the  attorney  for  the 
United  States.  Within  the  scope  and  operation  of  the 
clause  referred  to,  if  the  defendant  had  no  knowledge  of 
any  fraud,  actual  or  intended,  in  connection  with  these 
spirits,  it  is  not  readily  perceived  that  in  selling  or  dispos- 
ing of  them  he  had  the  intent  to  avoid  paying  the  tax  on 
them. 

In  considering  the  question  whether  the  defendant  is  im- 
plicated in  any  fraud  in  connection  with  these  spirits,  it 
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will  be  the  duty  of  the  jury  to  weigh  all  the  cireomBtances 
proved.  Ordinarily,  fraad  is  only  made  out  by  proof  of 
Buch  facts  as  lead  with  reasonable  certainty  to  the  conclu- 
sion of  its  existence.  To  illustrate  my  meaning,  I  will  say, 
that  if  the  jury  believe  there  was  concert  of  action  between 
Darling  the  distiller,  Harper  &  Son  the  warehoasemen,  and 
the  defendant,  by  which  the  spirits  were  to  be  offered  in 
market,  and  disposed  of  without  payment  of  the  tax,  and 
were  so  disposed  of  by  the  defendant,  the  legal  inference  of 
fraud  on  his  part  would  follow. 

The  counsel  for  the  defendant  have  urged,  that  when  the 
distiller  gave  bond  for  the  transportation  of  the  spirits  from 
his  warehouse  A,  to  bonded  warehouse  B,  and  the  proper 
permit  for  its  removal  obtained,  that  it  then  became  what 
is  termed  free  whisky  and  was  legitimately  in  market  with- 
out the  actual  payment  of  the  tax,  the  reliance  of  the  gov- 
ernment being  on  the  transportation  bond  as  security  for 
the  tax.  But  there  is  no  law  which  warrants  this  view. 
The  transportation  bond  is  conditioned  for  the  delivery  of 
the  spirits  at  the  bonded  warehouse  named,  and  upon  such 
delivery  the  collector  of  the  proper  district  looks  to  the 
payment  of  the  tax  before  the  spirits  can  be  sold  or  re- 
moved. If,  as  in  this  case,  the  parties  to  the  transporta- 
tion bond  are  all  pecuniarily  worthless,  and  if  the  distiller  on 
the  execution  of  the  bond  was  at  liberty  to  offer  his  whisky 
in  market  without  paying  the  tax,  it  is  obvions  that  a  wide 
door  for  frauds  upon  the  revenue  would  be  opened.  If, 
therefore,  the  defendant,  knowing  the  fraud  intended  by 
the  distiller,  co-operated  in  it  upon  the  false  and  illegal  theory 
that  the  spirits  were  legitimately  in  market  without  pay- 
ment of  the  tax,  he  can  not  thereby  be  relieved  from  the 
imputation  of  the  fraud  charged.  Even  if  a  construction 
had  been  given  to  the  law,  by  officers  of  the  revenae  de- 
partment, sanctioning  such  a  course,  it  would  be  no  justifi- 
cation of  an  intended  or  accomplished  fraud.  It  is  in  ac- 
cordance with  the  plain  intention  of  the  statute,  that  spirits 
should  in  no  cas§  be  offered  for  sale  without  the  payment 
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of  the  tax,  and  any  sale  without  sach  payment  is  in  viola^ 
tion  of  law.  The  distiller  has  his  option  to  pay  the  tax  on 
its  removal  from  his  bonded  warehouse,  or  give  a  trans- 
portation bond  for  its  removal  to  a  bonded  warehouse, 
class  B.  If  the  latter  course  is  pursued,  the  spirits  can 
not  be  removed  from  the  warehouse,  or  any  disposition  ' 
made  of  them  until  the  tax  is  paid.  Any  other  course 
would  inevitably  lead  to  the  grossest  frauds,  and  can  not 
for  a  moment  be  tolerated.  It  would  afford  every  facility 
for  collusion  between  the  fraudulent  distiller  and  a  dishon- 
est and  corrupt  collector  of  the  revenue.  They  had  only  to 
procure  a  transportation  bond  with  parties  fictitious  or  irre- 
sponsible, and  the  spirits  would  go  into  the  market  without 
the  payment  of  the  tax,  and  without  any  possible  means  of 
indemnifying  the  government  for  the  loss  of  the  tax. 

But  while  this  is  the  view  of  the  court  on  this  legal  ques- 
tion, it  is  my  duty  to  instruct  the  jury,  that  if  this  defend- 
ant came  into  the  possession  of  the  spirits,  and  removed  or 
sold  the  satne,  without  any  knowledge  of  its  fraudulent 
character,  or  any  reasonable  grounds  of  suspicion  of  fraud, 
he  can  not  be  held  liable  in  this  form  of  action.  To  incur 
the  liability  sought  to  be  enforced  by  the  government  in 
this  proceeding,  it  must  appear,  to  the  satisfaction  of  the 
jury,  that  the  spirits  were  in  the  possession  of  the  defend- 
ant, and  were  removed  or  sold  by  him,  with  the  intent  to 
evade  the  payment  of  the  tax.  This  is  in  accordance  with 
the  language  of  the  statute,  and  the  averment  in  the 
declaration.  As  I  have  remarked  before,  the*  question  of 
intent  is  exclusively  for  the  jury,  to  be  arrived  at  by  a  due 
regard  to  the  evidence. 

It  seems  unnecessary  for  the  court  to  extend  its  remarks. 
I  close  by  reminding  the  jury  that  the  case  before  them  is 
important,  as  it  affects  the  financial  interests  of  the  govern- 
ment, and  the  pecuniary  interests  of  the  defendant.  If  the 
jury  find  for  the  United  States,  their  verdict  must  be  for  a 
large  sum.  It  must  be,  in  the  aggregate,  four  dollars  on 
each  gallon  of  spirits  removed  or  sold  by  defendant,  claimed 
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by  the  United  States  as  being  44,500  gallons*  The  impor- 
tance of  the  case  will  require  of  the  jnry  their  calm  and  de- 
liberate consideration,  and  if  they  find  the  evidence  fairly 
implicates  the  defendant  in  the  frauds  charged,  they  will 
not  hesitate  to  render  a  verdict  accordingly,  without  refer- 
ence to  consequences.  It  deeply  concerns  the  interests  of 
the  government,  as  well  as  our  national  character,  that  these 
frauds  on  the  revenue  should  be  exposed,  and  the  laws  effi- 
dently  executed. 

[The  jury  reported  that  they  were  unable  to  agree,  and 
were  discharged.] 


(circuit  court.) 
Thb  Unitb])  States  v.  Highland  D.  Chaffee  et  al. 

A  motion  for  a  new  trial  is  an  appeal  to  the  discretion  of  the  coart,  and 
if  there  are  any  grounds  for  the  apprehension  that  injustice  has  been 
done  to  the  defendants,  by  a  verdict  for  a  large  amount  found  against 
them  by  the  jury,  and  that  a  different  result  would  follow  from  a 
second  trial,  it  is  the  duty  of  the  court  to  grant  it. 

li^  ID  a  joint  action  of  tort,  a  verdict  is  rendered  against  all  the  defendants, 
when  as  to  one  there  was  no  evidence,  it  is  a  verdict  against  evidence, 
and  may  be  set  aside  on  that  ground. 

Where,  in  an  action  in  tort,  against  several  defendants,  they  sever  in  their 
pleas,  and  assert  diiferent  defenses  to  the  suit,  if  a  verdict  is  returned 
against  all,  and  there  is  no  testimony  against  one,  the  case  may  be 
non  proB$ed  as  to  him,  and  judgment  entered  against  the  others. 

There  are  authorities  that  where  the  plea  is  joint  this  may  be  done,  but  as 
to  that  point  there  is  some  conflict.  If  this  was  the  only  ground  of 
exception  to  this  verdict  the  court  would  overrule  it,  and  refuse  a  new 
trial  upon  the  agreement  of  the  district  attorney  to  enter  a  nolle 
prosequi  as  to  William  H.  Ohaffee. 

Wliere  a  jury  give  credence  to  the  tMtimony  of  two  witnesses  for  the 
United  States  as  against  the  testimony  of  nine  unimpeached  witnesses 
for  the  defendants,  they  decide  against  the  weight  of  the  evidence,  and 
it  is  a  ground  for  a  new  trial. 
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The  doctrine  is,  that  testimony  merely  camalatiTe  does  not,  in  general, 
afford  a  sufficient  ground  for  a  new  trial,  hut  in  a  case  of  great  impor- 
tauce,  involving  large  interests,  courts  have  given  a  liheral  constmctioa 
to  the  rule,  and  received  such  testimony  on  an  application  for  a  new 
trial. 

The  law  does  not  tolerate  the  slightest  taint  of  corruption,  or  the  least 
impropriety  of  conduct  on  the  part  of  a  juror,  and  proof  that  one 
juror  has  disregarded  the  ohiigations  resting  upon  him  and  has  acted 
corruptly  so  infects  a  verdict  with  fraud  as  to  make  it  a  nullity. 

Durbin  Wardj  District  Attorney^  for  United  States. 
Job  E.  StevenaoTij  for  defendants. 

Opinion  of  thb  Court  : 

This  is  a  motion,  by  the  defendants,  to  set  aside  the  ver- 
dict returned  in  this  case,  and  for  a  new  trial.  There  are 
nameroas  grounds  stated  as  the  predicate  of  this  motion. 
In  stating  the  conclusions  of  the  court,  it  will  not  be  neo- 
CBsary  to  notice,  in  detail,  all  the  grounds  set  forth  in  the 
motion  on  file.  I  shall  refer  only  to  those  that  seem  to  be 
conclusive  as  to  the  proper  action  of  the  court. 

It  may  be  remarked,  preliminarily,  that  the  suit  was  in- 
stituted jointly  against  the  defendants,  for  an  alleged  fraud 
committed  by  them,  in  failing,  as  distillers,  to  make  due 
returns  of,  and  pay  the  duties  upon,  whisky  manufactured 
by  them  at  their  distillery  at  Tippecanoe,  in  this  State, 
whereby  they  incurred  a  penalty  of  four  dollars  a  gallon 
on  the  spirits  which  they  did  not  return,  and  on  which 
they  did  not  pay  the  legal  duty.  On  the  trial,  the  district 
attorney  abandoned  the  first  and  second  counts  of  the  dec- 
laration, and  the  case  was  submitted  to  the  jury  on  the 
third  count  only,  which  alleged,  in  substance,  that,  between 
February  1,  1865,  and  September  1,  1866,  the  defendants 
manufactured  and  had  on  hand  twenty-four  thousand  nine 
hundred  gallons  of  distilled  spirits,  subject  to  a  duty  of  two 
dollars  on  each  gallon,  which  they  fraudulently  sold  or  dis- 
posed of,  without  making  a  return  of  the  same,  and  without 
paying  the  legal  tax  thereon;  whereby  they  incurred  a 
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penalty  of  four  dollars  on  each  gallon,  amounting  in  the 
whole  to  <99,600. 

The  defendants  joined  in  a  plea  of  not  guilty,  and  the 
case  was  submitted  to  the  jury  on  that  issue.  After  a  pro- 
longed and  laborious  investigation  of  the  facts,  and  ex- 
tended arguments  of  counsel,  the  jury  returned  a  verdict 
against  the  defendants  for  $253,200. 

It  may  be  aptly  remarked  here  that  on  a  motion  to  set 
aside  a  verdict  for  so  large  a  sum,  involving,  as  it  does,  the 
entire  pecuniary  means  of  all  the  defendants,  and  so  largely 
in  excess  of  the  amount  claimed  by  the  United  States,  on 
the  count  of  the  declaration  upon  which  the  case  was  put 
to  the  jury,  the  court  is  under  stringent  obligations  to  exer- 
cise some  measure  of  liberality  in  passing  on  the  motion 
for  a  new  trial.  The  motion  is  an  appeal  to  the  discretion 
of  the  court,  and  if  there  are  any  grounds  for  the  appre- 
hension that  injustice  has  been  done  to  the  defendants  in 
the  large  amount  found  against  them  by  the  jury,  and  that 
a  different  result  would  follow  from  a  second  trial,  it  is  the 
duty  of  the  court  to  grant  it. 

One  reason  prominently  urged  by  the  defendants'  counsel 
as  a  ground  for  the  present  motion,  is  that  the  verdict  is 
excessive,  and  against  the  weight  of  the  evidence.  In  sup- 
port of  this  reason,  it  is  urged,  first,  that  against  William 
M.  Chaffee,  one  of  the  defendants,  there  was  no  evidence 
implicating  him  in  the  alleged  fraud;  second,  that  as 
against  the  other  defendants,  the  verdict,  is  greatly  in  excess 
of  the  amount  for  which  the  defendants,  from  the  weight 
of  the  testimony,  can  be  held  liable. 

In  reference  to  the  verdict  as  against  the  defendant,  Will- 
iam M.  Chaffee,  it  is  not  controverted  by  the  counsel  for 
the  United  States,  that  there  was  no  evidence  which  con- 
nected him  with  the  alleged  frauds.  It  is  clear  from  the 
testimony  that  the  evidence  did  not  justify  a  verdict  against 
him,  and  that  as  to  him  the  verdict  should  have  been  not 
guilty.  In  its  charge  to  the  jury,  the  court  distinctly  stated 
that  if  they  found  the  evidence  of  the  fraud  charged  did 
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not  prove  the  fact  as  to  one  or  more  of  the  defendants,  and 
that  the  other  defendants  were  gnilty,  they  were  authorized 
to  retnrn  their  verdict  to  meet  that  case.  The  jury,  acting 
oil  the  principle,  as  the  court  is  advised,  that  as  all  the  de- 
fendants had  joined  in  a  plea  of  not  guilty,  all  were  jointly 
responsible  if  fraud  was  made  out  against  any  of  them,  re- 
turned their  verdict,  without  any  discrimination  in  favor  of 
William  M.  Chaffee. 

Now,  the  law  is,  that  if,  in  a  joint  action,  a  verdict  is 
rendered  against  all  the  defendants,  when  as  to  one  there 
was  no  evidence,  it  is  a  verdict  against  evidence,  and  may 
be  set  aside  on  that  ground. 

But  it  is  proposed  by  the  district  attorney,  in  case  the 
verdict  shall  not  be  set  aside,  to  enter  a  noUe  prosequi  as  to 
William  M.  Chaffee,  and  take  a  judgment  against  the 
other  defendants.  The  question  whether  a  noUe  prosequi 
can  be  entered,  and  judgment  taken  on  the  verdict  againet 
the  other  defendants,  has  been  investigated  by  counsel,  and 
many  authorities  have  been  cited  in  tiieir  briefe.  I  do  not 
propose  to  notice  the  numerous  references  made  to  the 
books  touching  this  question.  I  have,  however,  carefully 
looked  at  the  authorities,  and  find  they  are  not  harmonious 
on  the  point.  Where,  in  an  action  in  tort  against  several 
defendants,  they  sever  in  their  pleas,  and  assert  different 
defenses  to  the  suit,  if  a  verdict  is  returned  against  all,  and 
there  is  no  testimony  against  one  or  more,  the  case  may  be 
non  pressed  as  to  such,  and  judgment  entered  against  the 
others.  There  are  authorities  that  where  the  plea  is  joint 
this  may  be  done.  But  as  to  that  point  there  is  some  con- 
flict. 

If  this  was  the  only  ground  o{  exception  to  this  verdict, 
the  court  would  overrule  it  and  refuse  a  new  trial,  upon  the 
agreement  of  the  district  attorney  to  enter  a  noUe  prosequi 
as  to  William  M.  Chaffee.  I  shall  now  consider  the  ques- 
tion whether  the  verdict  is  against  the  weight  of  evidence 
as  to  all  the  defendants. 

And,  on  this  point,  it  may  be  proper  to  observe  that  the 
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question  is  not  whether  the  United  States,  on  the  evidence, 
was  entitled  to  a  verdict,  but  whether,  m  estimating  the 
evidence  and  finding  so  large  an  amount  against  the  de- 
fendants by  the  jury,  their  verdict  is  not  against  the  pre- 
ponderance of  the  testimony. 

As  before  stated,  the  claim  of  the  United  States  is  that 
the  defendants,  between  the  dates  mentioned,  manufactured 
whisky  largely  in  excess  of  the  quantity  returned  for  taxa- 
tion, and  on  which  the  duties  were  paid.  And  evidence 
was  offered  to  the  jury  of  large  quantities  shipped  by  them 
to  various  points  by  railroads  and  by  canals.  The  quantity 
thus  shipped  greatly  exceeded  the  quantity  returned  for 
taxation.  This  excess,  as  claimed  by  the  district  attorney, 
was  about  1,245  barrels,  and  he  contended  that  the  defend- 
ants were  liable  to  the  penalty  of  |4  per  gallon  on  the 
quantity.  It  must  be  conceded  that  the  evidence  on  which 
this  estimate  was  based  was  not  of  the  most  conclusive 
character.  The  government  resorted  to  the  only  mode  by 
which  the  shipments  could  be  proved,  namely,  the  freight 
books  of  the  canal  collectors  and  the  hooka  and  papers  of 
different  railroad  offices,  and  of  the  commercial  houses  to 
which  the  whisky  had  been  consigned.  From  the  charac- 
ter of  this  evidence,  the  liability  to  a  duplication  of  the 
shipments,  and  other  errors  liable  to  occur  from  the  extent 
of  the  transactions,  it  was  obvious  to  the  court  that  it  was 
not  of  the  most  reliable  character.  The  jury  supposed  they 
were  justifiable  in  the  conclusion  that  the  quantity'  of 
whisky  shipped  by  defendants  was  greatly  beyond  that 
returned  as  made,  and  on  which  the  duties  were  paid,  and 
for  this  excess  they  returned  their  verdict,  estimating  such 
excess  at  |4  per  gallon,  producing  a  total  of  upward  of 
1250,000. 

On  the  trial,  the  government,  in  offering  testimony  in 
chief,  examined  two  witnesses  upon  the  question  whether 
the  defendants  had  any  whisky  on  hand  in  the  fall  of  1865. 
In  their  defense,  the  counsel  for  the  defendants  assumed 
that  the  defendants  at  that  date  had  a  large  quantity  on 
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hand^  which  had  been  duly  inspected,  but  was  retained  by 
them  for  sale  in  expectation  of  a  more  favorable  state  of 
the  whisky  market.  And  they  claimed  that  the  quantity 
thus  proved  to  be  on  hand,  deducted  from  the  excess  of 
shipments  above  the  quantity  returned  for  taxation,  and 
on  which  the  taxes  were  paid,  would  leave  but  a  small  de- 
ficiency on  which  the  tax  had  not  been  paid.  And  they 
claim  on  this  motion  that  the  jury  erred  in  not  estimating 
by  their  verdict  the  whisky  on  hand,  and  in  returning  a 
verdict  for  the  whole  difference  between  the  whisky 
shipped  and  that  on  which  the  tax  had  been  paid,  and  that 
thus  the  amount  of  the  verdict  was  excessive  and  unjust. 

Without  reviewing  the  authorities  on  this  point,  it  is 
only  necessary  to  say,  it  is  not  only  within  the  just  discre- 
tion of  the  court  to  grant  a  new  trial,  but  its  imperative 
duty  to  do  so,  if  the  jury  have  misconceived  the  testimony 
in  the  matter  referred  to,  or  returned  a  verdict  against  the 
weight  of  that  testimony. 

Now,  as  to  the  whisky  on  hand  in  the  fall  of  1865,  as 
before  noticed,  two  witnesses  were  examined  by  the  Uuited 
States.  One  testified  positively  there  was  none,  and  one 
negatively  that  he  saw  none.  There  were  some  unimpor- 
tant facts  urged  to  the  jury, as  corroborative  of  this  evidence. 
On  the  other  hand,  there  were  eight  or  nine  witnesses  for 
the  defendants  who  testifiedthat  they  saw  a  large  quantity 
on  hand  upon  the  premises  of  the  defendants.  The  esti- 
mates of  the  witnesses  as  to  this  quantity  varied  from  1,000 
to  1,500  barrels.  With  one  exception,  there  was  no  attempt 
to  impeach  the  credibility  of  these  witnesses. 

It  would  seem  the  jury,  in  making  their  verdict,  made  a 
deduction  of  190  barrels,  as  on  hand  in  November,  1866, 
and  rejected  the  testimony  of  the  defendants  proving  a 
much  larger  quantity.  Now,  from  the  above  statement,  it 
is  obvious  in  doing  this  they  decided  against  the  weight  of 
evidence  on  the  point  adverted  to.  They  seem  to  have 
given  credence  to  the  two  witnesses  for  the  government, 
while  they  repudiated  the  testimony  of  the  nine  for  the 
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defendants.  Where  this  was  probably  the  case,  it  is  a 
groand  for  a  new  trial.  27  Maine,  857 ;  16  Illinois,  495 ; 
8  Waterman  on  If ew  Trials,  1208 ;  5  Ohio,  245 ;  18  Mass. 
607. 

In  connection  with  the  objection  to  the  verdict,  that  it 
is  against  the  weight  of  the  evidence  as  to  the  quantity  of 
whisky  on  hand  at  the  time  referred  to,  it  may  be  proper 
to  add  that  on  this  motion  for  a  ne\K»  trial,  the  defendants 
have  ofiered  the  affidavits  of  some  ten  or  fifteen  persons, 
residents  of  Tippecanoe,  where  the  distillery  is  located,  or 
its  vicinity,  to  the  effect  that  having  the  opportunity  of 
knowing  the  fact,  there  was  on  the  premises  of  the  defend- 
ants a  large  quantity  of  whisky  prior  to,  and  in  the  autumn 
of  1865.  These  peyous  were  not  witnesses  at  the  trial, 
and  their  statements  may  be  said  to  be  cumulative  in  their 
character,  and,  therefore,  not  to  be  considered  on  this 
motion.  The  doctrine  is  assented  to,  that  testimony  merely 
cumulative  does  not  in  general  afford  a  sufficient  ground 
for  a  new  trial.  But  in  a  case  of  great  importance  and  in* 
volving  large  interests,  courts  have  sometimes  given  a  lib- 
eral construction  to  the  rule,  and  received  such  testimony 
on  an  application  for  a  new  trial.  If  its  effect,  in  the  pres- 
ent case,  is  to  show  beyond  any  reasonable  doubt,  that  the 
defendants  had  a  large  stock  of  whisky  on  hand  in  October, 
1865,  it  may  be  considered  on  this  motion.  3  Graham  & 
Waterman  on  Kew  Trials,  1055,  and  the  authorities  there 
cited.  Every  principle  of  justice  seems  to  sustain  this 
doctrine  as  applicable  to  the  motion  before  the  court,  and 
leaves  no  doubt  in  the  mind  of  the  court  that  a  new  trial 
ought  to  be  granted  in  this  case. 

There  are  other  facts  disclosed  by  the  affidavits  filed  by 
the  defendants  in  support  of  this  motion,  which  are  entitled 
to  consideration,  and  are  not  without  weight  in  its  decision. 
To  these  I  propose  briefly  to  advert : 

It  appears  from  the  affidavit  of  Christopher  Huffman 
that  he  was  summoned  and  examined  on  the  trial,  as  a 
witness  for  the  defendants,  and  stated  that  he  did  not  then 
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recollect  of  any  Uqaor  being  in  the  back  grain-room;  that 
after  he  left  the  witness-stand  he  remembered  the  fact  that 
there  was  grain  in  that  room,  and  requested  to  be  recalled, 
and  the  defendants  wished  him  to  remain  in  the  city  till 
next  morning  for  that  purpose ;  that  having  been  severely 
injured  by  the  railroad  accident  near  Lockland,  and  feanng 
his  family  would  be  anxious  about  him,  he  returned  to  his 
home  at  Tippecanoe,  intending  to  come  back  to  Cincinnati 
in  time  to  be  re-examined ;  but  after  getting  home  his  wound 
became  so  much  worse  that  he  was  unable  to  return.  The 
affiant  accounts  for  his  failure  to  remember  the  fact  ad- 
verted to,  when  examined  as  a  witness,  from  his  excitement 
and  his  severe  bodily  pain  at  the  time. 

It  is  impossible  for  the  court  to  knqpr  what  influence  the 
testimony  of  the  witness  might  have  had  on  the  minds  of 
the  jury.  But  the  fact  which  he  failed  to  remember  when 
examined,  was  pertinent  to  t]|e  issue  and  important  for  the 
defendants.  Without  any  negligence  or  default  on  their 
part  they  were  deprived  of  the  benefit  of  the  witness'  testi- 
mony by  the  occurrence  of  a  providential  event,  beyond 
their  control.  Under  such  circumstances,  even  a  possibility 
that  his  evidence  would  have  produced  an  effect  with  the 
jury  favorable  to  the  defendants,  affords  a  strong  reason  for 
giving  them  the  benefit  of  his  testimony  on  a  retrial  of 
the  case. 

The  affidavit  of  John  Gunn  also  discloses  facts  tending 
clearly  to  the  conclusion  that  justice  demands  that  the  case 
should  be  submitted  to  another  jury  for  consideration.  The 
affiant  states  that  he  was  summoned  as  a  witness  by  the  United 
States,  and  -examined  as  such  on  the  trial;  that  after  his 
examination  he  was  summoned  by  the  defendants  as  a  wit- 
ness in  their  behalf;  that  in  coming  from  his  home  at  Tip- 
pecanoe, he  was  bo  severely  injured  by  the  railroad  disaster 
near  Lockland,  that  he  was  unable  to  appear  in  court  during 
the  progress  of  the  trial ;  that  he  would  have  sworn  as  a 
witness  that  in  the  fall  of  1866,  and  for  some  time  previously, 
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the  defendants  had  a  stock  of  whisky  on  hand,  though  he 
can  not  state  precisely  how  much. 

This  is  another  instance  of  the  defendants  being  depriyed 
of  what  may  have  been  very  important  testimony  in  their 
behalf,  as  the  result  of  the  railroad  accident,  and  without 
any  negligence  on  their  part 

There  is  also  an  important  feu^t  appearing  from  the  affi- 
davits of  Truman  L.  Trask  and  H.  B.  Landmier,  composing 
the  firm  of  Landmier  &  Trask,  who,  in  1866,  were  commis- 
sion merchants  in  Cincinnati.  On  the  trial,  Landmier  was 
examined  as  a  witness  for  the  government,  and  proved  a 
shipment  of  150  barrels  of  whisky  to  the  house  in  July, 
1866,  by  the  defendants.  He  was  not  then  able  to  state 
the  date  when  the  whisky  was  received,  the  canal-boat  on 
which  it  was  shipped,  or  any  other  particulars  relating  to 
the  transaction.  He  now  states  that  since  his  examination 
as  a  witness,  he  is  enabled  to  remember  the  date  of  the 
receipt  of  the  whisky,  the  canal-boat  on  ^hich  it  was 
shipped,  and  the  quantity  received.  He  also  distinctly  re- 
members that  the  150  barrels  of  whisky  shipped  to  his' 
house  by  the  defendants  was  bonded  whisl^.  Trask 
says  in  his  affidavit  that  he  bought  the  whisky  of  the 
dccfendants  on  July  17,  1866,  as  in  bond;  that  it  was 
shipped  on  the  canal-boat  Marie  Louise,  consigned  to  Gro- 
tenkemper  &  Co.,  of  Cincinnati,  who  had  a  bonded  ware- 
house, and  received  a  few  days  after  the  date  named ;  that 
the  150  barrels,  after  being  inspected,  were  sold.  This 
affidavit  also  states  that  during  the  latter  part  of  the  trial 
of  this  case,  he  was  ill  and  away  from  home  for  two  weeks, 
and  was  unable  to  attend  to  business  until  the  trial  was 
closed. 

There  is  every  reason  to  suppose  that  on  the  testimony 
submitted  to  the  jury,  they  included  in  their  estimate  of 
whisky  shipped  by  defendants,  on  which  the  tax  was  un- 
paid, the  150  barrels  purchased  by  Landmier  &  Trask,  being 
bonded  whisky,  and  which  was  consigned  to  the  bonded 
warehouse  of  Grotenkemper  &  Co.,  and  which,  after  being 
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inspected,  was  sold.  It  could  not  be  sold  without  the  tax 
being  first  paid;  and  if  paid,  it  was  clearly  erroneous  to 
charge  the  defeudants  with  the  penalty  of  |4  per  gallon  on 
this  whisky.  This  would  be  an  item  of  about  $36,000,  to 
which,  upon  the  supposition  that  the  tax  has  been  paid, 
the  defendants  were  not  liable.  If  there  are  reasonable 
grounds  for  the  inference  that  this  error  has  occurred  in  the 
verdict  of  the  jury,  if  there  were  no  other  grounds  for  a 
new  trial,  it  would,  of  itself,  be  sufficient  reason  for  a  retrial 
of  the  case.  The  facts  disclosed  by  the  affidavits  may  be 
classed  under  the  head  of  newly  discovered  evidence,  which, 
when  material,  is  always  a  ground  for  a  new  trial.  1  Gra- 
ham &  Wat.  on  N.  T.  492 ;  8  Id.  1049, 1067. 

It  is  unnecessary  to  pursue  this  view  any  further.  Mo- 
tions for  new  trials  are  addressed  to  the  sound  discretion 
of  the  court;  and  this  discretion,  by  all  the  more  modem 
decisions,  is  more  liberally  exercised  than  formerly.  At 
this  day  the  courts  grant  new  trials  freely  where  it  appears 
reasonably  certain  that  the  verdict  is  against  the  weight  of 
evidence,  or  a  party  has  been  surprised  at  the  trial,  or  has 
been  deprived  of  his  evidence  by  accident  or  other  similar 
cause.  And  this  is  especially  the  case  in  suits  where  the 
amount  involved  is  large,  or  the  character  of  parties  im- 
plicated.   1  Wash.  C.  C.  128. 

In  the  case  just  cited — Kh<me  v.  Tfie  Insurance  Company 
of  North  America — ^the  remarks  of  Mr.  Justice  Washington 
on  the  subject  of  new  trials  are  very  clearly  stated  and  are 
cheerfully  adopted  as  the  views  of  this  court.  The  learned 
judge  says:  ^^ I  certainly  shall  always  respect  the  opinion 
of  the  jury,  so  far  as  not  to  set  aside  their  verdict  in  a 
doubtful  case,  because  I  might  have  drawn  a  conclusion 
diffisrent  from  what  they  have  done.  But,  if  the  verdict 
be  plainly  against  evidence,  or  if,  in  a  case  of  great  conse- 
quence, as  this  certainly  is,  where  some  doubt  might  exist 
as  to  the  correctness  of  the  conclusions  drawn  by  the  jury, 
it  would  seem  right  that  the  case  should  be  more  deliber- 
ately argued  and  considered  by  another;  it  is  certainly  most 
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consistent  with  the  objects  of  justice  to  afford  such  an  op- 
portunity. I  can  not  conceive  how  the  granting  of  a  new 
trial  can  impair  the  benefits  of  a  jury  trial.  If  by  setting 
aside  the  verdict  the  consequence  would  be  a  judgment 
contrary  to  it^'the  position  would  be  correct,  but  this  is  not 
the  case.  The  cause  is  merely  reheard  before  a  new  jury, 
when  it  may  be  more  deliberately  considered." 

As,  in  my  judgment,  a  new  trial  should  be  granted  on 
the  grounds  referred  to,  it  is  wholly  unnecessary  to  refer  to 
or  consider  all  the  other  reasons  stated  in  the  motion  of 
the  defendants'  counsel. 

There  is  one  other  ground  urged  by  the  defendants  for  a 
new  trial,  to  which  it  will  be  proper  to  advert.  This  is, 
the  alleged  corrupt  attempt  of  one  of  the  jurors  to  procure 
from  the  defendants  a  pecuniary  reward  as  a  consideration 
for  his  influence  and  efibrts  to  obtain  a  verdict  favorable  to 
them.  I  do  not  propose  to  notice  the  facts  before  the  court 
in  reference  to  this  charge.  I  am  gratified  in  stating  that 
there  is  no  direct  imputation  of  corruption  as  against  any 
other  member  of  the  jury  than  the  one  referred  to.  And  I 
am  clear  in  stating  that  if  the  facts  alleged  against  him  are 
satisfactorily  proved,  it  would  be  a  sufficient  ground  for 
setting  aside  the  verdict.  The  law  does  not  tolerate  the 
slightest  taint  of  corruption  or  the  least  impropriety  of 
conduct  on  the  part  of  a  juror,  charged  under  oath  to  ren- 
der a  just  verdict  according  to  the  law  and  the  evidence. 
And  proof  that  even  one  juror  has  disregarded  the  solemn 
obligation  resting  upon  him,  and  has  acted  corruptly,  so  in- 
fects a  verdict  with  fraud  as  to  make  it  a  nullity. 

But  in  looking  at  the  facts  before  the  court,  touching  the 
conduct  of  the  juror  referred  to,  the  charge  is  not  so  clearly 
established  as  to  justify  the  conclusion  of  his  guilt  While 
there  are  certainly  grounds  of  suspicion  against  him,  the 
circumstances  proved  leave  his  guilt  so  doubtful  as  not  to 
afford  a  proper  predicate  for  the  action  urged  by  the  de- 
fendants' counsel  in  relation  to  the  pending  motion.  And 
as  •ther  reasons  stated  are  sufficient  in  the  judgment  of  the 
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coart  to  set  aside  the  verdict  and  a^ard  a  second  trial, 
there  is  no  necessity  for  a  more  extended  notice  of  the 
ground  dow  referred  to. 

I  will  just  add,  in  conclusion,  that  the  features  of  this  case 
seem  to  require  the  exercise  of  liberality  in  passing  on  the 
motion  for  a  new  trial.  The  verdict  of  the  jury  is  for  a 
very  large  amount,  and  implicates  the  defendants  as  guilty 
of  an  enormous  fraud  upon  the  government  If  there  is 
any  reasonable  ground  for  the  inference  that  upon  a  second 
trial  the  defendants  can  show  that  their  liability  has  been 
exaggerated,  and  relieve  their  characters  from  the  dark 
shadow  now  resting  upon  them,  it  is  but  just  and  equitable, 
for  the  reason  indicated,  that  they  should  have  the  oppor- 
tunity of  doing  so.  The  government  will  suffer  nothing  by 
the  delay  resulting  from  a  second  trial.  It  should  ask  for 
nothing  from  any  of  its  citizens  to  which  it  is  not  justly 
and  legally  entitled ;  and  if  a  wrong  has  been  committed 
these  defendants,  the  representatives  of  the  government 
should  rejoice  in  having  it  rectified.  There  can  be  no 
ground  of  complaint  in  awarding  a  new  trial,  in  which  the 
case  may  be  submitted  to  another  impartial  jury. 

A  new  trial  is  awarded  on  payment,  by  the  defendants, 
of  all  the  costs  which  have  accrued  in  the  case.  These 
costs  to  be  paid  within  thirty  days. 


(circuit  court.) 
John  and  William  Goshorn  v.  Jans  Alsxandbb  bt  al. 

Under  the  statutes  of  Ohio,  the  widow  and  heirs  of  a  deceased  person,  who 
are  the  recipients  of  property  from  the  estate,  are  liable  for  his  debts 
to  the  extent  of  such  property,  under  the  conditions  and  limitations  of 
the  statute. 

The  courts  of  the  United  States  take  cognizance  of  cases  to  enforce  renuH 
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dies  given  by  a  State  statutei  where  the  plaintiff  who  suet  is  a  citizen 
of  another  State. 

Suit  was  brought,  in  1867,  on  an  appeal  bond  executed  in  1839,  under  the 
provisions  of  the  statute  of  1831  regulating  judgments  and  executions, 
which  provided  "  that  in  all  cases  where  judgment  shall  be  rendered  in 
the  Supreme  Oourt  against  the  appellants  .  .  .  the  successful  party 
shall,  before  he  brings  suit  on  the  appeal  bond,  issue  execution  against 
the  principal  debtor,"  eta  JSeld^  that  said  provision  was  repealed  by  the 
code  of  Ohio  which  took  effect  in  1853,  yet  being  in  force  when  the 
appeal  bond  was  executed,  it  is  the  law  of  the  contract,  and  applies  to 
idl  bonds  dated  before  the  adoption  of  the  code. 

The  Ohio  statute  of  1831  makes  it  a  condition  precedent  to  the  right  to  sue 
the  surety  in  an  appeal  bond,  that  it  shall  appear  hyihe  return  upon  the 
execution  that  the  principal  in  the  bond  had  not  property  sufficient  to 
satisfy  the  execution,  and  this  oourt  can  not  give  it  a  construction  in 
conflict  with  this  requirement. 

The  statute  referred  to  provides  that  an  action  on  the  appeal  bond  shall  be 
barred  after  one  year  from  the  return  of  the  execution  that  the  princi- 
pal has  no  property.  Where  an  execution  was  issued  against  the  prin* 
cipal  on  a  dormant  judgment  by  complainants,  such  execution  and  the 
return  thereon  were  not  nullities ;  they  are  voidable  but  not  void. 

A  sheriff  madethe  following  return  upon  an  execution:  <*  Received  this 
writ  April  19, 1856,  at  four  o'clock  p.  M.,  and  on  examination  I  And 
that  the  lands  within  described  have  all  been  sold  under  a  proceeding 
in  favor  of  Robert  Boyd,  in  the  court  of  common  pleas,  against  the 
defendants  and  others ;  and  as  to  the  command  for  further  levy,  I  have 
made  search,  and  can  And  no  property  of  the  defendants,  or  either  of 
them,  in  my  bailiwick  whereon  to  levy."  Heldf  that  it  sufllciently 
appeared  by  the  return  ypanthe  exeeuOonf  that  the  defendants  had  not 
suffleient  property  to  satisfy  the  writ. 

A  sheriff  is  protected  from  liability  in  obeying  the  command  of  an  execu- 
tion on  a  dormant  judgment,  and  his  proceedings  can  not  be  collater- 
ally impeached,  especially  by  the  person  at  whose  instance  they  have 
been  commenced. 

John  W.  Okey,  for  complainants. 
B.  S.  CowaUf  for  defendants. 

Opinion  of  thb  Court  : 

The  oomplainantSy  citizens  of  the  State  of  West  Virginia, 
have  filed  this  bill  against  Jane  Alexander,  as  the  widow  of 
James  Alexander  and  seven  others,  his  heirs  at  law,  oitixens 
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of  the  Southern  District  of  Ohio,  charging  their  liability  to 
a  debt,  alleged  to  be  due  to  the  complainants,  as  the  recipi- 
ents and  distribatees  of  the  estate  of  said  James  Alexan- 
der. 

The  case  is  before  the  court  on  the  bill  and  answer,  and 
the  exhibit  and  testimony.    As  to  the  material  facts,  there 
is  no  substantial  controversy  between  the  parties,  and  the 
questions  arising  are  therefore  mainly  on  the  construction 
and  legal  effect  of  the  facts.     The  facts  are,  in  substance, 
that  in  September,  1839,  the  complainants  recovered  a  judg- 
ment against  J.  and  A.  Sinclair,  in  the  Common  Pleas  of 
Monroe  county,  for  $2,589.64;  from  which  judgment  the 
said  Sinclalrs  appealed  to  the  Supreme  Court,  and  executed 
an  appeal  bond,  in  which  the  said  James  Alexander  was 
the  surety.     The  condition  of  the  bond  was  in  conformity 
with  the  statute  then  in  force,  that  the  obligees  should 
faithfully  pay  the  amount  that  should  be  adjudged  against 
the  defendants  in  the  Supreme  Court.    In  October,  1839, 
judgment  was  entered  against  the  Sinclairs  in  the  Supreme 
Court  for  the  same  amount  as  in  the  Common  Pleas ;  and 
upon  the  mandate  to  that  court,  execution  issued  on  the 
judgment    in    the    spring    of    1840.      Without    noticing 
specially  all  the  executions  issued,  with  the  returns  made  on 
them,  and  other  intermediate  proceedings,  it  will  be  suf- 
ficient to  state,  that  between  the  date  of  the  first  execation 
and  the  month  of  August,  1856,  various  other  executions 
issued,  on  which  money  was  made,  from  time  to  time,  still 
leaving  a  balance  due  on  the  judgment  against  the  Sinclairs. 
The  amount  claimed  as  due  when  this  bill  was  filed,  includ- 
ing interest,  is  stated  to  be  about  |4,000. 

James  Alexander  died  in  1841,  and  his  widow,  the  said 
Jane  Alexander,  was  appointed  his  administratrix.  She 
made  a  final  settlement  of  the  estate  in  1846,  and  no  prop- 
erty or  assets  to  be  administered  have  come  to  her  hands 
since.  The  claim  of  the  complainants  on  the  appeal  bond 
has  never  been  presented  to  the  administratrix  or  allowed  by 
any  court. 
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It  is  averred  in  the  bill,  that  the  judgment  against  the 
Sinclairs,  having  become  dormant  by  the  failare  to  issue 
execution,  was  revived  in  1865,  and  that  an  execution  after- 
ward issued  was  returned  no  property  found  whereon  to 
levy  ;  and  that  until  that  return,  no  return  of  any  execution 
against  the  Sinclairs  showed  they  had  not  sufficient  prop- 
erty to  satisfy  the  judgment. 

It  is  also  averred  in  the  bill,  and  substantially  admitted 
by  the  answer,  that  the  defendants,  as  the  widow  and  heirs 
of  James  Alexander,  the  surety  in  the  appeal  bond,  received 
as  such  some  real  estate,  and  were  also  the  distributees  of  a 
small  amount  of  money,  the  proceeds  of  the  personal  prop- 
erty remaining  in  the  hands  of  the  administratrix  after  her 
settlement.  There  is  some  discrepancy  between  the  averments 
iD  the  bill  and  the  answer  as  to  the  value  of  the  real  prop- 
erty which  descended  to  them,  and  the  amount  received 
from  the  administratrix.  This,  however,  does  not  affect  the 
question  of  the  legal  liability  of  the  defendants,  and  does 
not  here  require  further  notice. 

The  ground  on  which  the  liability  of  these  defendants  is 
insisted  on  is,  that  there  was  at  the  time  of  the  filing  of 
this  bill  a  valid  and  subsisting  debt  due  to  the  complain- 
ants from  the  estate  of  James  Alexander,  the  surety  in  the 
appeal  bond,  which  was  not  presented,  and  could  not  have 
been  presented  to  his  administratrix,  while  acting  as  such  ; 
and  that  his  widow  and  heirs  are  liable  for  such  debt  to 
the  .extent  of  the  property  received  by  them  from  the  estate 
of  said  Alexander. 

That  under  the  statutes  of  Ohio,  which  must  control  this 
question,  the  widow  and  heirs  of  a  deceased  person,  who 
are  the  recipients  of  property  from  the  estate,  are  liable  for 
his  debts  to  the  extent  of  such  property,  under  the  conditions 
and  limitations  of  the  statute,  is  not  disputed  and  can  not 
be  doubted.  Such  has  been  the  law  in  Ohio,  either  by  statu- 
tory provision  or  otherwise,  from  the  first  organization  of 
the  State.  The  act  of  1850  relating  to  executors  and  ad- 
ministrators distinctly  provides  such  a  remedy.  Sections 
12  . 
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282  and  288  of  this  act  (Swan  t  Critcb.  Stat  610)  declare, 
in  sabstance,  that  a  creditor  after  tbe  settlement  of  a  deceased 
debtor's  estate,  and  after  the  expiration  of  the  time  limited 
for  the  commencement  of  an  action  against  tbe  execator  or 
administrator,  shall  have  a  remedy  against  the  widow,  heirs, 
devisees,  or  legatees  of  the  decedent  to  tbe  extent  of  prop- 
erty received  by  them,  if  no  suit  could  have  been  brought 
against  tbe  executor  or  administrator,  or  for  which  no  other 
provision  is  made  by  law.  The  right  to  sue  in  such  case  is 
limited  to  one  year  after  tbe  cause  of  action  accrued.  And 
by  section  235,  if  more  than  one  person  is  liable,  tl^e 
proceeding  by  the  creditor  shall  be  by  bill  filed  on  the 
chancery  side  of  the  court  of  common  pleas. 

There  are  several  grounds  of  defense  urged  by  the  de- 
fendants. Among  these,  the  principal  are :  1.  That  this 
court  has  not  jurisdiction  of  the  case;  2.  That  the  action  is 
barred  by  the  Ohio  statutes  of  limitation  ;  8.  That  a  court 
of  chancery  will  not  entertain  tbe  complainants'  claim,  by 
reason  of  the  lapse  of  time  since  the  occurrence  of  the 
transactions  involved,  and  the  consequent  staleness  of  their 
demand. 

These  points,  with  some  others  of  less  significance,  have 
been  discussed  by  the  counsel  on  both  sides  at  great  length 
and  with  much  research.  It  seems  to  the  court,  however, 
that  there  is  one  view  of  this  case,  arising  under  the  Ohio 
statutes,  to  which  I  shall  presently  advert,  that  is  decisive, 
and  which  will  save  the  court  the  labor  of  considering  the 
other  numerous  points  made.  In  advance  of  the  consider- 
ation of  this  point,  it  is  proper  to  say  that  I  have  no  difii- 
culty  on  the  question  of  the  jurisdiction  of  this  court.  The 
courts  of  the  United  States  take  cognizance  of  cases  to  en- 
force remedies  given  by  a  State  statute,  where  the  plaint- 
iff who  sues  is  a  citizen  of  another  State.  This  doctrine  is 
conclusively  settled  by  numerous  decisions  of  the  Supreme 
Court  of  the  United  States,  and  is  not  open  to  question. 
18  Peters,  195  ;  2  Howard,  9  ;  14  Id.  586 ;  24  Id.  159. 

I  propose  Qow  l;»piefly  to  OQx^sider  whether  tlie  claim 
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serted  in  the  complainants'  bill  is  barred  by  any  Ohio  stat- 
ute of  limitations. 

The  statute  in  force  when  the  appeal  bond  was  executed 
in  1839  was  passed  in  1831,  being  the  act  to  regulate  judg- 
ments and  executions.  8  Chase,  1715.  Section  27  of  this 
act  provides:  "That  in  all  cases  where  judgment  shall  be 
rendered  in  the  Supreme  Court  against  the  appellant  .  . 
.  .  the  successful  party  shall,  before  he  brings  suit  on  the 
appeal  ....  bond,  issue  execution  against  the  prin- 
cipal debtor;  and  if,  by  the  return  upon  the  execution,  it 
shall  appear  that  the  principal  debtor  has  not  goods  and 
chattels,  lands  and  tenements  sufficient  to  satisfy  the  same, 
the  successful  party  may  then  commence  suit  on  the  appeal 
.  .  .  bond."  Although  this  provision  was  repealed  by 
the  code  which  took  effect  July  1, 1858,  yet  being  in  force 
when  the  appeal  bond  was  executed,  it  is  the  law  of  the 
contract,  and  applies  to  all  bonds  dated  before  the  adoption 
of  the  code.  1  Ohio,  236;  6  Id.  536 ;  7  Id.  247 ;  1  Howard, 
811;  2  Id.  608;  8  Id.  707;  24  Id.  461. 

The  statute  just  cited  makes  it  a  condition  precedent  to 
the  right  to  sue  the  surety  in  an  appeal  bond,  that  it  shall 
appear  by  the  return  upon  the  execution  that  the  principal  in 
the  bond  had  not  property  sufficient  to  satisfy  the  execu- 
tion. It  is  obviously  a  very  important  question  in  this 
case,  in  reference  to  the  operation  of  the  statute  of  limita- 
tions, when  the  right  of  action  as  against  these  defendants 
accrued.  They  are  sued  as  the  widow  and  heirs  of  the 
deceased  surety  in  the  appeal  bond ;  and  the  Ohio  statute 
of  1840,  relating  to  executors  and  administrators,  before 
cited,  limits  the  right  to  sue  in  such  a  case  to  one  year  after 
the  right  of  action  accrued.  Now,  in  behalf  of  the  com- 
plainants, it  is  insisted,  first,  that  no  evidence  of  the  insolv- 
ency of  the  principal  in  the  appeal  bond,  except  the  return 
of  an  execution  showing  such  insolvency,  can  be  consid- 
ered by  the  court,  as  that  is  the  requirement  of  the  statute ; 
and,  secondly,  that  there  was  no  such  return  to  any  of  the 
numeirouf  executions  issued  until  the  year  1865 ;  and  that 
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this  suit,  having  been  brought  within  one  year  after  sach 
return,  is  not  barred  by  the  one  year's  limitation  of  the  act 
of  1840  before  referred  to.  On  the  other  hand,  the  coun- 
sel for  the  defendants  strenuously  insists  that  if  it  reason- 
ably appears  as  a  matter  of  evidence,  by  the  returns  of  the 
executions  or  otherwise,  that  between  1840,  when  the  first 
execution  issued,  and  the  year  1865,  when  the  last  execu- 
tion against  the  principal  was  returned,  that  the  principal 
in  the  appeal  bond  was  insolvent,  and  that  the  complain- 
ants failed  to  bring  suit  for  one  year  after  such  insolvency 
appeared,  their  right  of  action  against  the  defendants,  as 
the  widow  and  heirs  of  the  deceased  surety,  is  barred. 

There  is  certainly  great  force  in  the  reasoning  of  the  de- 
fendants' counsel  on  this  point  in  the  mere  equitable  view 
of  this  case.  It  was  obviously  the  intention  of  the  legis- 
lature in  limiting  the  right  to  sue  the  widow  and  heirs  to 
one  year  after  the  insolvency  of  the  principal,  to  enforce 
promptness  on  the  part  of  the  creditor  in  the  assertion  of 
his  rights  as  against  the  representatives  of  a  deceased  debtor. 
It  was  a  just  and  wise  policy  to  protect  them  from  annoy- 
ance and  litigation  after  being  in  peaceable  possession  of 
their  portion  of  the  estate  of  the  decedent.  But  if  the 
statute  has  prescribed  the  evidence  by  which  alone  the 
insolvency  of  the  principal  can  be  established,  and  as  the 
condition  on  which  the  surety  or  his  representatives  shall 
be  liable  to  suit,  such  statutory  requirement  is  obligatory 
on  the  court.  It  is  undoubtedly  true  that,  looking  to  the 
returns  of  some  of  the  numerous  executions  and  orders  of 
sale  issued  against  the  estate  of  the  principal,  there  is  a 
strong  presumption  that  all  his  property  had  been  exhausted 
prior  to  1856,  and  that  he  was  at  that  date  actually  insolv- 
ent. I  can  not  take  time  to  refer  to  these  various  execu- 
tions and  orders  of  sale — some  sixteen  in  number — and  the 
returns  made  to  them,  In  March,  1841,  the  sheriff  re- 
turned on  an  execution  against  the  principal,  ''no  goods  or 
chattels  found  whereon  to  levy ;"  but  neglected  to  return 
that  there  was  i^o  fe^\  estate  subject  tq  l§vy.    Between  that 
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date  and  the  year  1845,  numerous  other  executions  issued 
on  which  small  sums  of  money  were  collected,  but  none  of 
which  showed  that  the  principal  had  any  property,  real  or 
personal.  In  1846,  one  Boyd  filed  a  creditor's  bill  against  the 
Sinclairs,  making  these  complainants  and  other  creditors 
parties.  It  appears  that  a  decree  was  entered  in  the  case  for 
the  sale  of  all  the  property  of  the  Sinclairs ;  and  upon  orders 
of  sale  issued  in  the  case  some  real  property  was  found,  the 
last  of  which  was  sold  in  1855.  Now  these  proceedings 
certainly  establish  the  fact  of  the  acitual  insolvency  of  the 
Sinclairs,  the  principals  in  the  appeal  bond,  in  1855, 
and  ten  years  prior  to  the  commencement  of  this  suit.  But 
up  to  that  time,  the  fact  of  their  inability  to  pay  the  judg- 
ment was  not  established  by  the  return  of  an  execution 
showing  that  fact.  The  statute  referred  to  requires  this  in 
clear  terms,  and  the  court  can  not  give  it  a  construction  in 
conflict  with  this  requirement.  Indeed,  the  decisions  of 
the  Supreme  Court  of  Ohio  on  this  statute  are  decisive  of 
this  question.  That  court  has  held  in  several  cases  that 
nothing  short  of  the  return  of  an  execution  against  the 
principal  can  be  received  as  evidence  of  his  insolvency,  and 
that  such  return  is  necessary  as  the  condition  on  which 
alone  suit  can  be  brought  against  the  surety.  18  Ohio,  185 ; 
17  Id.  244. 

But  it  is  insisted  by  the  counsel  for  the  defendants  that  to 
an  execution  issued  on  April  9, 1856,  there  is  an  unequivocal 
return  that  there  was  no  property,  personal  or  real,  of  the 
Sinclairs  to  be  found,  and  that  upon  such  return  a  right  of 
action  against  these  defendants  accrued.  This  was  nine  years 
prior  to  the  commencement  of  this  suit,  and  it  is  claimed 
that  the  statute  referred  to  operates  as  a  bar  to  the  action. 

It  appears  that  on  April  28, 1856,  the  sheriff'  made  the 
following  return  upon  an  execution :  '^  Received  this  writ 
April  19, 1856,  at  4  o'clock  p.  m.,  and  on  examination  I  find 
that  the  lands  within  described  have  all  been  sold  under  a 
proceeding  in  favor  of  Robert  Boyd,  in  the  Court  of  Com- 
mon Pleas,  against  the  defendants  and  others;  and  as  to  the 
command  for  further  levy,  I  have  made  search  and  can 
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fLnd  no  property  of  the  defendants,  or  either  of  them,  in 
my  bailiwick  whereon  to  levy." 

This  return  proves  clearly  the  insolvency  of  the  Sinclairs 
in  April,  1856.  It  is  conceded  that  no  other  execution 
issued  on  the  judgment  until  the  year  1865,  and  after  the 
lapse  of  about  nine  years.  In  that  year  the  judgment 
was  revived,  and  another  execution  issued  a  short  time 
before  the  commencement  of  this  suit,  which  was  returned, 
no  properly. 

The  important — ^and,in  one  aspect,  the  controlling— ques- 
tion in  this  case  is,  whether  the  return  of  the  execution  of 
1856,  showing  that  the  Sinclairs  then  had  no  property,  can 
be  received  as  evidence  of  that  fact  within  the  requirement 
of  the  statute  of  Ohio.  If  it  can  be  so  viewed,  a  cause  of 
action  accrued  to  these  complainants  immediately  upon  the 
return  of  the  execution,  as  against  the  widow  and  heirs  of 
the  deceased  surety  in  the  appeal  bond.  The  statute  already 
referred  to  provides  that  the  action  shall  be  barred  after 
one  year  from  the  return  of  the  execution  that  the  principal 
has  no  property. 

It  is  admitted  in  the  case  that  when  the  execution  of 
1856  issued,  no  execution  had  been  issued  for  five  years,  and 
consequently  that  the  judgment  was  dormant  under  the 
statute  of  Ohio.  And  the  argument  of  the  counsel  for  the 
complainants,  in  avoidance  of  the  one  year's  limitation,  is, 
that  the  execution  and  the  return  upon  it  were  for  all  pur- 
poses mere  nullities,  and  that  consequently  no  right  of 
action  accrued  against  the  widow  and  heirs  of  the  deceased 
surety.  If  this  view  is  sustainable,  it  follows  that  the  ac- 
tion is  not  barred  by  the  statute,  as  this  suit  was  com- 
menced within  one  year  after  the  return  of  no  property,  to 
the  execution  of  1865. 

But  I  do  not  assent  to  the  proposition  that  the  execution 
and  return  of  1856  were  nullities,  in  view  of  the  question 
before  the  court.  An  execution  upon  a  dormant  judgment 
and  proceedings  under  it  are  undoubtedly  voidable,  but  not 
absolutely  void.    They  will  be  set  aside  on  application  to 
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the  coart  from  which  the  execution  issued ;  but  until  that  is 
done  they  can  not  be  treated  as  nullities.  The  complainants 
in  this  case— plaintiffs  in  the  judgment — did  not  choose  to 
confflder  the  judgment  as  dormant,  in  the  sense  that  an  ex- 
ecution could  not  issue  upon  it.  It  was  on  their  application 
that  the  execution  issued,  and  was  placed  in  the  hands  of 
the  sheriff  for  service.  The  sheriff  returned  in  due  form, 
that  after  search  for  property  on  which  to  levy,  none  could 
be  found.  Now,  I  understand  the  law  to  be  well  settled, 
that  a  sheriff  is  protected  from  liability  in  obeying  the  com- 
mand of  an  execution  on  a  dormant  judgment.  If  property 
is  levied  upon  and  sold,  on  such  an  execution,  the  tit]^  of 
the  purchaser  will  be  good,  if  there  is  no  direct  application 
to  the  proper  court  to  vacate  the  proceedings.  They  are  so 
far  in  the  nature  of  judicial  proceedings,  that  they  can  not 
be  collaterally  impeached,  especially  by  the  person  at  whose 
instance  they  have  been  commenced.  This  question  was  dis- 
tinctly before  the  Supreme  Court  of  New  York  in  the  case 
of  Woodcock  V.  Bennett,  1  Cowen,  711.  In  that  case  there 
had  been  a  sale  of  property  on  an  execution  issued  upon  a 
dormant  judgment.  The  judge,  in  his  opinion,  says:  **The 
validity  of  the  sale  turns  on  the  question,  whether  the  ex- 
ecution is  to  be  considered  as  void  or  voidable,  more  than  a 
year  and  a  day  having  elapsed  after  judgment  and  before 
execution,  and  there  having  been  no  revival  by  scire  facias, 
I  am  of  opinion  that,  for  this  cause,  the  execution  was  void- 
aiU  merely,  and  that  all  legal  acts  done  under  it,  before  it 
was  set  aside,  were  valid ;  and  consequently  the  sale  can 
not  be  impeached  on  thb  ground."  The  same  point  had 
been  previously  ruled  in  New  York,  and  seems  to  be  the 
settled  law  in  that  State.  16  Johns.  587 ;  8  Johns.  861 ;  8 
Oaines,  271.  And  I  am  not  aware  that  any  contrary  de- 
cision has  been  made  by  the  courts  of  Ohio.  The  cases  are 
numerous  in  the  reports  of  the  Supreme  Court  of  the 
United  States,  and  other  courts  of  the  highest  authority, 
that  no  judicial  proceeding  can  be  collaterally  impeached. 
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This  doctrine  is  so  well  known  and  acquiesced  in,  that  it 
seems  useless  to  cite  the  cases  in  which  it  has  been  held. 

The  return  of  no  property  to  the  execution  of  1856 
against  the  Sinclairs,  must  be  viewed  as  a  compliance  with 
the  statute,  making  it  a  condition  precedent  to  a  suit 
against  the  surety  in  an  appeal  bond,  that  there  should  be 
such  a  return.  A  right  of  action,  therefore,  accrued  to  the 
complainants  in  1856.  This  suit  was  not  brought  until  1865, 
nine  years  after  the  right  of  action  accrued,  and  is  conse- 
quently barred  by  the  limitation  act  referred  to. 

This  conclusion  renders  it  unnecessary  to  consider  the 
oth#r  defenses  asserted  by  the  defendants.  They  set  up  in 
their  answer,  and  it  is  strenuously  urged  in  argument  by  the 
defendants'  counsel,  that  the  lapse  of  time  since  the  origin 
of  the  corhplainants'  claim,  and  the  intervening  facts  con- 
nected with  it,  are  a  valid  defense  to  a  decree  in  their  favor. 
If  the  rights  of  these  parties  stood  alone  ov  that  ground  of 
defense,  I  do  not  see  how  it  could  be  sustained  within  the 
settled  principles  of  equity  jurisprudence.  Although  there 
has  been  a  long  period  intervened  between  the  judgment 
against  the  parties  to  the  appeal  bond,  there  is  no  proof  of 
such  negligence  by  the  plaintifis  in  the  judgment  as  would 
invalidate  their  claim,  on  the  ground  of  its  staleness.  Unless 
the  failure  of  the  complainants  to  sue  within  a  year  after 
their  right  of  action  against  the  surety  accrued  can  be  re- 
garded as  negligence,  they  seemed  to  have  pursued  their 
claim  with  great  pertinacity  and  a  good  degree  of  dili- 
gence. 

Yet  there  are  certainly  some  equitable  views  of  this  case 
that  might  properly  induce  a  chancellor  to  withhold  a  de- 
cree for  these  complainants,  unless  demanded  by  the  clearest 
and  most  stringent  principles  of  law.  I  do  not  propose  to 
consider  minutely  the  facts  leading  to  the  conclusion,  that 
a  decree  against  these  defendants  would  operate  with  great 
hardship  on  them.  In  a  mere  equitable  aspect  of  the  case, 
there  are  some  facts  which,  though  not  a  defense  to  the  ac- 
tion, are  significant  and  not  wholly  unworthy  of  notice. 
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The  salt  is  against  the  representatives  of  a  deceased  sarety 
in  an  appeal  bond  executed  more  than  twenty-five  years 
before  the  bringing  of  this  suit.  The  estate  of  the  deceased 
surety  was  finally  settled  by  his  administratrix  in  1846,  and 
she  was  discharged  from  her  trust,  without  any  presentation 
of  the  claim  of  the  complainants  against  the  estate.  In- 
deed, it  is  in  evidence  that  in  1845,  one  of  the  complainants 
assured  Mrs.  Alexander,  the  administratrix,  that  she  should 
not  be  troubled  with  any  claim  against  her  husband's  estate 
on  account  of  his  suretyship  in  the  appeal  bond.  Upon  the 
final  settlement  of  James  Alexander's  estate,  some  land, 
not  exceeding  $2,000  in  value,  was  apportioned  to  the 
widow  and  some  six  or  seven  children,  together  with  a 
trifling  sum  as  the  proceeds  of  the  personal  property.  And 
from  1846  to  1865,  they  have  been  in  the  quiet  enjoyment 
of  their  scanty  inheritance.  Another  fact  is,  that  nearly 
the  whole  of  the  |4,000,  now  claimed  of  these  defendants, 
is  for  interest  which  has  accumulated  during  the  long  period 
in  which  these  transactions  have  been  in  progress.  The 
judgment  rendered  against  the  Sinclairs,  in  1889,  on  the 
appeal  bond  was  between  $2,500  and  $2,600;  and  it  appears 
that  the  sums  paid  upon  the  judgment  and  collected  on  ex- 
ecution and  orders  of  sale,  from  time  to  time,  amounted 
to  $2,310,  leaving  less,  than  $800  of  the  principal  of  the 
judgment  yet  due.  In  view  of  these  facts,  it  is  not  per- 
ceived that  upon  abstract  questions  of  equity,  these  com- 
plainants ought,  at  this  late  day,  to  insist  upon  a  decree, 
which  shall  strip  the  widow  and  heirs,  who  are  defendants 
in  this  case,  of  the  pittance  received  as  their  inheritance, 
and  of  which  they  have  been  in  the  undisturbed  enjoyment 
for  more  than  twenty-five  years. 

Upon  the  whole,  the  bill  must  be  dismissed  at  the  costs 
of  the  complainants. 
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(district  court.) 

Thb  National  Ezohangb  Bank  of  Columbus  v.  Addisok 

MooRB.    In  Bankruptot. 

Seotion  30  of  the  national  hanking  act,  of  Jane  3,  1864,  restricts  hanks 
organised  ander  the  act  to  the  rate  of  interest  on  loans  and  discounts 
authorized  hy  the  laws  of  the  State  in  which  a  hank  is  located ;  and 
provides,  that  charging  or  reserving  a  higher  rate  of  interest  shall 
suhject  the  hank  to  the  forfeiture  of  all  the  interest  charged  or  paid, 
with  a  right  hy  the  person  paying  the  same  to  sue  for  and  recover 
douhle  the  amount  paid. 

But  the  statute  does  not  provide  for  the  forfeiture  of  the  principal  deht; 
and  although  interest  has  heen  reserved,  hy  a  hank  in  Ohio,  in  excess 
of  the  rate  of  interest  allowed  hy  the  law  of  the  State,  the  hank  hu  a 
valid  claim  against  the  dehtor  for  the  principal  deht. 

Although  the  reservation  of  an  illegal  rate  of  interest  is  in  violation  of  the 
statute,  there  is  no  provision  for  the  forfeiture  of  the  principal  deht; 
and,  the  statute  having  provided  for  the  forfeiture  of  twice  the  amount 
of  the  illegal  interest  charged,  the  fair  implication  is,  that  it  was  the 
intention  of  Oongress  that  such  forfeiture  should  he  the  only  penalty. 

The  reservation  of  ten  per  cent,  interest  heing  in  excess  of  the  rate  pre- 
scribed hy  the  State,  does  not  involve  such  moral  turpitude  as  on  the 
principles  of  the  common  law  to  vitiate  the  contract. 

H.  C.  NobUy  for  petitioner. 

C  N.  Oldsj  Mr.  BaldwiUy  and  Mr.  Bnglishy  for  bankrupt. 

Opinion  of  thb  Court: 

The  petition  alleges  that  the  National  Exchange  Bank 
of  Colnmbus  is  a  creditor  of  Addison  Moore  in  a  sum  ex- 
ceeding three  hundred  dollars,  upon  a  liability  created  by 
his  indorsement  of  a  promissory  note  given  to  said  bank 
by  one  W.  W.  Moore,  payable  to  the  order  of  said  Addison 
Moore  three  months  after  June  1, 1867,  which  was  not  paid 
at  maturity,  though  payment  was  duly  demanded,  and  the 
indorser  notified  of  the  non-payment.  The  petition  then 
avers  several  acts  of  bankruptcy,  in  making  payments 
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and  transfers  of  property  to  certain  creditors,  with  a  knowl- 
edge of  his  insolvency,  and  with  intent  to  prefer  them. 
The  prayer  of  the  petition  is,  that  for  these  acts  the  said 
Moore  may  be  declared  a  bankrupt,  pursuant  to  the  act  of 
Congress,  approved  March  2, 1867. 

The  alleged  bankrupt,  having  been  duly  notified  of  the 
time  and  place  of  hearing,  has  appeared  by  counsel  and  filed 
his  answer  to  the  allegations  of  the  petition  charging  the 
acts  of  bankruptcy,  and  also  averring  that  the  debt  claimed 
as  due  to  the  said  bank  is  not  a  demand  provable  under 
the  bankrupt  act,  and  that  the  promissory  note  indorsed 
by  him  is  a  nullity,  for  the  reason  that  in  its  discount  by 
the  bank  interest  was  reserved  and  paid  at  a  higher  rate 
than  six  per  cent,  per  annum. 

The  legality  and  provability  of  the  petitioner's  debt 
precedes  the  question  whether  the  alleged  acts  of  bank- 
ruptcy have  been  committed,  and  therefore  first  requires  the 
consideration  of  the  court.  The  bankrupt  act,  in  terms, 
makes  it  necessary  that  the  petitioning  creditor  should  al- 
lege and  prove  a  valid  and  legal  demand  against  the  person 
proceeded  against  as  a  bankrupt;  and  it  is  obvious,  there- 
fore, if  this  exception  is  sustained  he  has  no  standing  in 
court,  and  his  petition  must  be  dismissed  unless  some  other 
creditor  shall  choose  to  prosecute  as  the  petitioner. 

It  is  admitted,  by  the  counsel  for  Moore,  that  the  peti- 
tioning creditor,  the  National  Exchange  Bank  of  Columbus, 
is  a  banking  institution,  legally  organized  and  doing  busi- 
ness as  such,  under  the  authority  of  the^national  banking 
law  of  June  8,  1864.  It  is  admitted,  by  the  counsel  for 
the  bank,  that  the  note  described  was  discounted  by  that 
institution,  and  that  interest  on  the  same,  charged  and 
reserved,  was  at  the  rate  of  ten  per  cent,  per  annum.  And 
it  is  insisted,  that  the  interest  so  charged  and  reserved,  be- 
ing in  excess  of  six  per  cent,  per  annum,  is  usurious,  and 
the  discount  of  the  note  beyond  the  corporate  power  of 
the  bank;^  and,  therefore,  that  the  note  indorsed  by  said 
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Moore  is  void,  and  can  not  be  viewed  as  creating  a  valid 
debt  provable  under  the  bankrupt  act. 

The  question  thus  presented  involves  the  construction  of 
the  provisions  of  the  national  banking  act  prescribing  the 
rate  of  interest  which  banks  organized  under  it  may  charge 
and  reserve,  and  the  legal  effect  of  charging  and  reserving 
a  higher  rate  than  that  limited  by  the  act.  The  court  has 
no  information  that  this  question  has  been  judicially  de- 
cided as  arising  under  the  bankrupt  act  of  1867,  and  is 
therefore  without  any  precedent  to  aid  it  in  reaching  a  con- 
clusion. That  it  is  one  of  great  practical  importance,  and 
not  free  from  doubt,  may  be  readily  conceded.  Regretting 
that  the  pressure  of  other  duties  has  not  permitted  a  more 
thorough  invedtigation  of  the  point,  I  will  proceed  to  state 
the  views  I  entertain. 

Section  80  of  the  national  banking  act  provides,  *>  Thai 
any  banking  association  may  take,  receive^  reserve^  and  chargCj 
on  any  loan  or  discount  made,  or  upon  any  note^  hiU  of  ex- 
change, or  other  evidences  of  debt,  interest  at  the  rate  aUowed 
by  the  laws  of  the  State  or  Territory  where  the  bank  is  located, 
and  no  more,  except  that  where,  by  the  laws  of  the  State 
or  Territory,  a  different  rate  is  limited  for  banks  of  issue 
organized  under  State  laws,  the  rate  so  limited  shall  be 
allowed  for  associations  organized  in  any  such  State  under 
this  act.  And  where  no  rate  is  fixed  by  the  laws  of  the 
State  or  Territory,  the  bank  may  take,  receive,  reserve,  and 
charge  a  rate  not  exceeding  seven  per  centum ;  and  such 
interest  may  be '  taken  in  advance,  reckoning  the  days 
for  which  the  note,  bill,  or  other  evidence  of  debt  has  to 
run.  And  the  knowingly  taking,  receiving,  reserving,  or  eharg- 
ing  a  rate  of  interest  greater  than  aforesaid,  shall  be  held  and 
adjudged  to  be  a  forfeiture  of  the  entire  interest  which  the  note, 
bill,  or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  And,  in  case  a  greater  rale  of  inter- 
est  has  been  paid,  the  person  or  persons  paying  the  same,  or 
their  legal  representatives,  mxty  recover  back,  in  any  action  of 
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debt,  twice  the  amount  of  interest  thus  paid^from  the  association 
receiving  the  same,^' 

The  question  arising  under  this  provision  of  the  banking 
law  of  the  United  States  has  been  fully  and  ably  argued 
by  the  counsel  on  both  sides,  and  numerous  authorities 
have  been  cited.  On  the  one  hand,  it  is  insisted  that  as  by 
the  law  of  Ohio  six  per  cent,  per  annum  is  established  as 
the  legal  rate  of  interest,  the  reservation  of  a  higher  rate 
by  a  national  bank  is  an  excess  of  its  corporate  power  and 
usurious  in  its  character;  and  that  the  writing  or  evidence 
of  debt,  on  which  interest  is  thus  reserved  or  paid,  is  a 
nullity  and  can  have  no  legal  force.  On  the  other  hand, 
it  is  contended  that  although  such  reservation  of  interest  is 
in  conflict  with  the  statute  and  therefore  illegal,  the  statute 
has  affixed,  as  the  penalty  of  the  illegal  act,  not  the  forfeit- 
ure of  the  principal  debt,  but  of  the  entire  interest  illegally 
reserved,  with  the  right,  to  the  party  paying  it,  to  recover, 
by  suit  against  the  bank,  double  the  sum  of  the  interest 
paid. 

The  cases  cited  by  the  counsel,  urging  this  exception  to 
the  demand  of  the  petitioning  creditor,  are  harmonious  in 
holding  that  a  contract  or  agreement  against  public  policy, 
or  founded  upon  an  immoral  consideration,  or  in  conflict 
with  an  explicit  statutory  provision,  is  invalid  and  can  not 
be  enforced  in  a  court  of  justice.  It  is,  undoubtedly,  a 
sound  legal  principle,  that  courts  will  not  lend  their  aid  to 
enforce  contracts  or  transactions  to  which  such  objections 
apply.  But,  it  occurs  to  the  court,  that  the  point  presented 
in  thi^  case  is  not  fully  met  by  the  cases  cited.  This  court 
is  called  upon  to  give  a  construction  to  the  section  of  the 
national  banking  law,  which  has  been  quoted.  And  the 
rule  of  interpretation  is,  to  ascertain,  from  the  whole  sec- 
tion, what  was  the  intention  of  the  legislature  in  enacting 
it.  In  prescribing  a  rate  of  interest  legally  chargeable,  and 
declaring  an  excess  of  such  rate  to  be  illegal,  was  it  intended 
that  the  contract  should  be  an  entire  nullity,  and  the  prin- 
cipal, with  twice  the  amount  of  interest  charged,  be  for- 
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felted;  or,  was  it  intended  that  the  forfeitare  of  doahle  the 
interest  charged  should  be  the  penalty  for  the  illegal  act, 
without  invalidating  the  right  of  the  bank  to  enforce  the 
payment  of  the  principal  debt?  It  was  clearly  within  the 
legislative  power  to  have  declared  that  the  penalty  for 
charging  or  receiving  illegal  interest  should  be  the  forfeit- 
ure of  both  principal  and  twice  the  amount  of  interest. 
But,  if  this  had  been  intended,  would  not  such  an  intention 
have  been  expressed  in  explicit  language. 

There  is  no  reason  to  doubt  that  if  the  section  referred  to 
had  stopped  with  the  prohibition  of  taking  or  reserving 
interest  in  excess  of  the  rate  prescribed,  a  loan  made  by  a 
bank  in  conflict  with  such  prohibition  could  not  be  en- 
forced^ It  would  unquestionably  be  held  to  be  an  illegal 
and  void  act.  But  the  legislature  has  chosen  to  prescribe  a 
specific  penalty  for  the  illegal  act,  namely,  the  forfeiture  of 
double  the  sum  of  the  entire  interest  charged  or  paid,  and 
have  not  declared  that  the  principal  debt  should  be  for- 
feited. It  is  certainly  not  reasonable  to  infer  that  it  was 
the  intention  of  Congress  to  provide  a  double  penalty  for 
the  illegal  reservation  of  interest  on  loans.  Yet  such 
would  be  the  effect  of  the  construction  of  the  section  re- 
ferred to,  as  insisted  on  by  the  counsel  for  the  alleged  bank- 
rupt. So  far  as  the  court  is  advised,  there  is  no  law  in  any 
of  the  States  of  the  Union  on  the  subject  of  usurious  inter- 
est, which  provides  for  the  forfeiture  of  the  entire  debt  on 
which  such  interest  has  been  charged  and  paid,  together 
with  the  interest  and  a  liability  on  the  part  of  the  creditor 
to  pay  twice  the  amount  of  the  interest  to  the  debtor.  I 
am  therefore  led  to  the  conclusion  that  by  a  fair  implica- 
tion, it  was  not  intended  by  Congress,  in  the  enactment  of 
the  section  referired  to,  to  punish  a  bank  for  reserving  in- 
terest in  excess  of  the  statute,  by  the  forfeiture  not  only  of 
the  principal  debt,  but  double  the  interest  charged  or  re- 
ceived. It  was  held  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  The  United  States  v.  Babbitt^  1  Black, 
61,  that  ^^  what  is  implied  in  a  statute,  pleading,  contract. 
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or  will,  is  as  much  a  part  of  it  as  what  is  expressed." 
From  the  provisions  of  section  80,  it  would  seem  to  he 
fairly  implied  that  while  the  specific  forfeiture  named  is  en- 
forceahle,  the  transaction  as  to  the  principal  deht  is  not 
invalidated. 

This  view,  in  my  judgment,  violates  no  principle  of  sound 
morality  or  of  puhlic  policy.  It  was  clearly  competent  for 
the  Congress  of  the  United  States,  in  the  creation  of  the 
national  banking  system,  to  visit  the  banks  with  a  severe 
penalty  for  taking  excessive  interest,  without  a  forfeiture  of 
the  debt.  In  this  age  of  commercial  enterprise  and  ac- 
tivity, many  solvent  and  perfectly  responsible  persous  find 
that  they  can  make  profit  by  borrowing  money  at  a  rate  of 
interest  above  the  legal  standard.  If  the  rate  charged  is 
not  so  high  as  to  be  unconscionable  and  oppressive,  no 
wrong  is  perpetrated  on  the  borrower,  and  no  just  reason  is 
perceived  for  absolving  him  from  his  liability  to  pay  the 
principal  debt,  unless  the  legislative  will  to  that  effect  is 
clearly  expressed.  It  may  be  right  and  expedient  that 
proper  guards  should  be  provided  by  law  against  extor- 
tionate charges  for  the  loan  of  money.  Usury,  in  its  odious 
sense,  is  immoral  and  reprehensible;  but  if  one  voluntarily 
borrows  money  from  a  bank  or  an  individual,  and  in  good 
£Etith  promises  payment,  with  interest  beyond  the  legal  rate^ 
there  is  no  justice  in  visiting  upon  the  lender  the  forfeiture 
not  only  of  the  debt,  but  subjecting  him  to  a  liability,  at  the 
suit  of  the  borrower,  to  double  the  amount  of  interest 
charged.  If  there  is  culpability  in  such  a  transaction,  both 
parties  are  equally  implicated ;  but  the  construction  of  the 
statute  insisted  upon,  places  it  in  the  power  of  the  bor- 
rower, not  only  to  relieve  himself  from  the  entire  debt,  but 
to  make  dishonorable  gain  by  suing  for  and  recovering 
double  the  amount  of  interest  reserved.  In  the  absence 
of  any  clear  statutory  provision  for  this  purpose,  I  am  un- 
willing to  saction  such  a  construction  of  the  section  of  the 
law  referred  to  as  will  lead  to  the  results  indicated. 

There  is  high  judicial  authority  for  the  doctrine  that  an 
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act  may  be  unlawful  as  within  the  prohibition  of  a  statnte, 
and  yet  a  debt  or  obligation  growing  out  of  the  act  be  valid, 
unless  it  appears  by  a  fair  construction  of  the  statute  that  it 
was  the  intention  of  the  legislature  that  it  should  be  void. 
The  case  of  Harris  v.  Runnells^  12  How.  S.  C.  79,  seems  to 
be  directly  in  point  on  this  proposition.  The  defendant  was 
sued  on  a  promissory  note,  the  consideration  of  which  was 
the  price  of  certain  slaves  taken  to  the  State  of  Mississippi, 
in  violation  of  a  law  of  that  State.  Upon  the  question 
whether  the  note  was  void,  the  court  held  that  the  intention 
of  the  legislature  as  to  t;he  validity  of  the  note,  must  be  de- 
cisive of  the  question.  In  their  opinion,  the  court  say: 
**  Whatever  may  be  the  structure  of  the  statute  in  respect 
to  prohibition  and  penalty,  or  penalty  alone,  it  is  not  to  be 
taken  for  granted  that  contracts  in  contravention  of  it  were 
.  to  be  void,  in  the  sense  that  they  were  not  to  be  enforced  in 
a  court  of  justice."  And  further :  "  It  is  true  that  a  statute 
containing  a  prohibition  and  a  penalty,  makes  the  act 
which  it  punishes  unlawful,  and  the  same  may  be  implied 
from  a  penalty  without  a  prohibition ;  but  it  does  not  fol- 
low that  the  unlawfulness  of  the  act  was  meant  by  the 
legislature  to  avoid  a  contract  made  in  contravention  of  it. 
When  the  statute  is  silent,  and  contains  nothing  from  which 
the  contrary  can  be  inferred,  a  contract  in  contravention  of 
it  is  void.  It  is  not  necessary,  however,  that  the  reverse  of 
that  should  be  expressed  in  terms  to  exempt  a  contract 
from  the  rule.  The  exemption  may  be  inferred  from  those 
rules  of  interpretation,  to  which,  from  the  nature  of  legis- 
lation, all  of  it  is  liable  when  subjected  to  judicial  scrutiny. 
That  legislators  do  not  think  the  rule  one  of  universal  ob- 
ligation, or  that  upon  grounds  of  public  policy  it  should 
always  be  applied,  is  very  certain.  For  in  some  statutes,  it 
is  said  in  terms  that  such  contracts  are  void ;  in  others,  that 
they  are  not  so.  In  one  statute  there  is  no  prohibition  ex- 
pressed, and  only  a  penalty;  in  another,  there  is  prohibition 
and  penalty,  in  some  of  which,  contracts  in  violation  of 
them  are  void  or  not,  according  to  the  subject-matter  and 
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object  of  the  statute ;  and  there  are  other  statutes  in  which 
there  are  penalties  and  prohibitions,  in  which  contracts 
made  in  contravention  of  them  will  not  be  void,  unless  one 
of  the  parties  to  them  practices  a  fraud  upon  the  ignorance 
of  the  other.  It  mast  be  obvious  from  such  diversities  of 
legislation,  that  statutes  forbidding  or  enjoining  things  to 
be  done,  with  penalties  accordingly,  should  always  be  fully 
examined  before  courts  should  refuse  to  give  aid  to  enforce 
contracts  in  contravention  of  them." 

The  case  cited  seems  strongly  to  sustain  the  principle 
that  unless  it  is  clear,  from  the  words  of  a  prohibitory 
statute,  that  an  agreement  in  violation  of  it  is  void,  courts 
will  not  so  declare  it,  but  will  give  effect  to  the  agreement. 
The  intention  of  the  legislature  is  to  be  made  out  by  re- 
ferring to  the  whole  statute,  and  such  intention  will  control 
the  courts  in  giving  it  a  construction.  And,  as  before  re- 
marked, there  being  nothing  in  the  national  banking  act 
from  which  an  intention  to  invalidate  a  contract,  by  which 
illegal  interest  is  reserved,  is  fairly  implied,  and  there  being 
ground  for  the  presumption,  from  the  specific  penalty  pro- 
vided, that  such  eiiect  was  not  intended,  I  am  led  to  the 
conclusion  that  the  note  in  question  is  not  void,  and  must 
be  recognized  as  a  provable  debt  under  the  bankrupt  law. 

The  case  of  the  Bank  of  the  United  States  v.  Owens  et 
oLj  2  Peters,  527,  is  cited  by  counsel  as  sustaining  the  doc- 
trine that  all  contracts  prohibited  by  law  are  unconditionally 
void,  and  not  to  be  enforced,  even  if  there  is  no  express 
provision  declaring  their  nullity.  The  principle  held  in 
that  case  is,  however,  explained  and  modified  by  the  later 
case  of  Harris  v.  RunneUs,  before  referred  to.  And  it  may 
be  remarked  that  the  facts  in  the  case  in  2  Peters  were  of  a 
character  requiring  the  most  stringent  application  of  law  to 
secure  the  ends  of  justice.  There  was  flagrant  and  oppres- 
sive usury  on  the  part  of  the  bank,  as  well  as  a  clear  viola- 
tion of  its  charter.  The  interest  reserved,  as  stated  in  the 
opinion  of  the  court,  was  equivalent  to  forty-five  per  cent. 
18 
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for  three  years,  being  about  fifteen  per  cent  per  annum  in 
excess  of  the  legal  interest.  Every  instinct  of  justice  re- 
quired that  relief  from  this  hardship  should  be  afforded  the 
injured  party.  But  the  case  before  this  court  does  not  pre- 
sent any  of  the  repulsive  features  of  the  case  referred  to. 
It  involves  no  moral  turpitude,  vitiating  the  contract  on 
general  principles.  It  is  simply  the  case  of  a  voluntary 
indorsement  of  a  promissory  note,  in  the  discount  of  VT'hich 
interest  was  reserved  at  the  rate  of  ten  per  cent,  per  an- 
num. There  is  no  pretense  that  any  unjust  advantage  was 
taken  of  the  necessities  of  the  borrower,  or  that  anything 
transpired  which  would  shock  the  conscience  of  the  most 
upright  person.  If,  therefore,  the  note  in  question  is  vQid, 
it  must  be  because  the  statute  makes  it  so,  and  not  on  the 
general  principles  of  the  common  law. 

It  is  insisted,  however,  by  the  counsel  for  the  alleged 
bankrupt,  that  the  discounting  the  note  in  question,  with  a 
reservation  of  illegal  interest,  was  beyond  the  corporate 
power  of  the  bank,  and  imports  an  excess  of  authority 
which  invalidates  the  note.  It  is  doubtless  true,  as  a  gen- 
eral principle,  that  every  corporation  must  adhere  strictly 
to  the  law  of  its  creation,  and  can  exercise  no  power  not 
expressly  granted  or  necessarily  implied.  But  the  cases 
are  numerous  to  the  effect,  that  where  a  banking  institution 
is  vested  by  its  charter  with  authority  to  make  loans  by  the 
discount  of  paper,  its  legal  rights  and  responsibilities  as  to 
such  a  transaction  are  the  same  as  those  applicable  to  pri- 
vate persons.  The  laws  of  all  the  States  of  the  Union  pre- 
scribe the  rate  of  interest  which  may  be  charged  in  the 
ordinary  transactions  of  life,  and  affix  a  penalty  for  any 
excess  beyond  the  rates  fixed.  But  the  same  rule  applies 
to  such  transactions  as  applies  to  corporations  deriving 
their  authority  from  their  charters.  In  this  respect  there 
seems  to  be  no  difference  between  natural  persons  and  cor- 
porate entities.  This  principle  was  fully  discussed  and 
settied  in  two  cases  to  which  the  attention  of  the  court  has 
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been  called,  after  fall  coDsideration.  The  cases  referred  to 
are  the  Farmers^  Bank  v.  Burchardj  83  Vermont,  346,  and 
the  Bank  of  Manchester  v.  Nolan  et  al.,  7  Howard,  Miss.  508. 
These  cases,  with  many  others  that  might  be  cited,  dis- 
tinctly hold  that  where  a  bank  reserves  illegal  interest  in 
its  loans,  unless  its  charter  expressly  declares  that  the  con- 
tract of  loans  shall  be  void,  it  is  void  only  as  to  the  excess 
of  interest  charged,  and  not  as  to  the  principal.  And  it 
may  not  be  inaptly  noticed  that  this  is  the  spirit  of  nearly 
all  the  modern  legislation  of  the  States  on  this  sabject. 
With  few  exceptions,  the  forfeiture  of  the  illegal  interest, 
or  the  whole  of  the  interest  reserved,  is  the  penalty  de- 
clared. And  can  it  be  reasonably  doubted  that  the  Con- 
gress of  the  United  States,  in  the  enactment  of  section  80 
of  the  national  banking  law,  intended  the  same  result,  but 
superadding  to  the  forfeiture  of  the  entire  interest,  and  as 
a  further  penalty,  a  liability  to  pay  twice  the  sum  of  the 
entire  interest  reserved. 

The  counsel  for  Moore  have  referred  to  sections  9  and 
53  of  the  national  banking  law,  as  showing  the  excess  of 
corporate  power  of  the  bank  in  discounting  the  note  in 
question  at  the  rate  of  ten  per  cent,  per  annum.  Section 
9  requires  each  director  of  a  national  bank  to  take  an  oath 
that  he  will  not  knowingly  violate,  or  willingly  permit  to 
be  violated,  any  of  the  provisions  of  the  act.  And  section 
58  provides  that  the  knowingly  violating,  or  permitting 
the  violation,  of  any  of  the  provisions  of  the  act  by  a  di- 
rector shall  be  a  ground  of  forfeiture  of  all  the  rights  and 
franchises  granted,  to  be  adjudged  by  a  court  of  the  United 
States,  in  a  suit  for  that  purpose,  prosecuted  by  the  comp- 
troller of  the  currency. 

These  are  doubtless  wise  and  just  provisions  to  secure 
the  fitithful  performance  of  the  daties  of  directors.  If 
complaint  is  made  against  them  under  the  provisions  of 
section  68,  in  the  manner  prescribed,  the  corporation  is 
subject  to  forfeiture  of  all  its  rights  and  franchises,  upon  a 
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proper  adjudication  by  a  court  of  the  United  States.  But 
it  is  not  perceived  that  this  provision  can  affect  the  con- 
struction of  section  80,  fixing  the  rate  of  interest  which 
may  be  charged,  and  the  penal^  for  charging  a  rate  in 
excess  of  that  prescribed.  The  illegal  interest  is  made  a 
ground  for  the  forfeiture  of  the  charter,  but  it  does  not  fol- 
low that  a  contract  of  load  by  which  illegal  interest  is 
reserved  shall  be  void  as  to  the  principal  debt,  or  that,  as 
between  the  parties  to  the  transaction,  any  other  result 
would  follow,  beyond  the  liability  of  the  bank  to  forfeit 
twice  the  sum  of  interest  received.  On  this  subject  the 
remark  of  Judge  Story,  in  the  case  of  FUckner  v.  The  Bank 
of  the  United  States j  8  Wheaton,  888,  seems  directly  in 
point.  That  learned  judge,  delivering  the  opinion  of  the 
court,  says :  "  The  taking  of  interest  by  the  bank  beyond 
the  sum  authorized  by  the  charter,  would  doubtless  be  a 
violation  of  its  charter,  for  which  a  remedy  might  be  ap- 
plied by  the  government ;  but  as  the  act  of  Congress  (the 
charter  of  the  bank)  does  not  declare  that  it  shall  avoid 
the  contract,  it  is  not  perceived  how  the  original  defendant 
could  avail  himself  of  this  ground  to  defeat  a  recovery." 

in  closing  this  opinion,  I  may  remark  that  the  pressure 
of  other  duties  has  prevented  me  from  noticing  in  detail 
the  several  cases  cited  by  the  counsel  for  Moore  to  sustain 
the  exception  to  the  debt  of  the  petitioning  creditor.  It 
did  not  seem  to  the  court  necessary  that  this  should  be 
done.  The  cases  cited  from  the  Ohio  Reports,  and  the  Be- 
porta  of  courts  in  other  States,  have  no  direct  application 
to  the  question  before  this  court.  The  decisions  referred 
to  were  based  on  State  statutes,  the  language  of  which,  in 
relation  to  the  reservation  of  illegal  interest,  was  not  in 
terms,  or  substantially,  the  same  as  that  used  in  the  national 
banking  act  under  which  the  present  question  arises. 

In  reaching  the  conclusion  indicated,  namely,  that  the 
debt  of  the  National  Exchange  Bank  of  (Jolumbus,  so  far 
as  the  principle  ii  concerned,  wf^  not  intended  to  be  in- 
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validated  by  eection  80  of  the  national  banking  law,  and  is 
a  debt  provable  ander  the  bankrupt  act,  candor  requires  me 
to  say  that  I  am  not  altogether  free  from  doubt.  The  ques- 
tion, as  it  bears  upon  the  present  proceeding,  is  not  impor- 
tant to  the  parties.  Under  the  bankrupt  law,  if  the  debt  of 
the  petitioning  creditor  is  not  valid,  any  other  creditor 
may,  by  leave  of  the  court,  be  made  a  party  to  the  pro- 
ceeding, and  the  petition  may  be  brought  to  a  final  hearing 
on  the  merits.  But  in  reference  to  the  banking  and  com- 
mercial interests  of  the  community,  the  question  is  one  of 
vast  practical  importance.  And  doubtless  it  will  soon  be 
definitely  settled  by  the  court  of  the  last  resort. 

The  exception  to  the  petition  is  overruled,  and  the  case 
will  be  heard  on  the  facts  which  it  alleges. 


(CIRCUIT  COURT.) 

William  Bailbt  v.  0.  J.  Wright  and  H.  Cravt. 

Where  a  biU  in  equity  oharges  aoU  of  fraud,  and  sets  up,  among  other  things, 
an  agreement  by  a  defendant  to  execute  a  mortgage  of  real  estate,  and 
avers  a  failure  and  refusal  to  execute  such  mortgage,  such  defendant 
can  not,  by  plea,  aver  the  iuTalidity  of  such  agreement  as  a  parol  agree- 
ment and  Toid  under  the  statute  of  Atiuds,  but  wiU  be  required  by 
answer  to  respond  to  the  allegations  of  the  biU. 

The  court  will  require  all  the  facts  to  be  presented  to  enable  it  to  decide 
whether  the  plea  of  the  statute  of  frauds  will  be  aTailable. 

jR.  M.  Corwine^  for  complMuant. 

John  L.  Miner  and  George  R.  Sage,  for  defendants. 

Opinion  of  thb  Court: 

The  bill  in  this  case  alleges,  in  sabstance,  that  upon  cer- 
tain false  and  fraudulent  representations  by  the  defendants, 
the  complainant  was  induced  to  make  an  advance  to  them 
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of  120,000,  to  be  invested  in  the  purchase  of  cotton  for  the 
benefit  of  all  the  parties.  It  is  averred,  also,  that  as  an 
inducement  for  making  said  advance,  and  an  indemnify 
therefor,  the  defendant  Wright  represented  himself  as  the 
owner  of  valuable  real  estate  in  Cincinnati,  which  he  prom- 
ised to  mortgage  to  the  complainant  to  secure  him  against 
loss  for  said  advance  in  money.  The  bill  contains  direct 
allegations  of  fraud  on  the  part  of  defendants,  prays  for  an 
account,  and  for  a  decree  requiring  the  defendant  Wright 
to  execute  a  mortgage  on  the  real  estate  in  Cincinnati, 
according  to  his  promise. 

The  defendant  Wright  has  filed  a  plea  to  the  bill,  denying 
all  the  allegations  of  fraud,  and  averring  as  to  the  aver- 
ment of  the  bill  that  he  promised  to  execute  a  mortgage  of 
real  estate,  that  if  any  such  promise  was  made,  it  was 
verbal,  and  therefore  void  under  the  statute  of  frauds. 

The  pending  motion  in  the  case  is  for  an  order  to  with- 
draw the  plea  from  the  files,  and  to  require  an  answer  to 
the  merits.  The  only  question  intended  to  be  presented 
on  this  motion  is,  whether,  under  the  allegations  of  the  bill, 
the  defendant  Wright  can  rely  on  his  averment  that  the 
promise  to  execute  the  mortgage  was  void  under  the  stat- 
ute of  frauds,  without  an  answer  in  response  to  the  charges 
of  fraud  in  obtaining  the  advances  of  money  by  the  com- 
plainant. 

The  defendant  has  an  undoubted  right  to  set  up  that  the 
agreement  to  mortgage  was  by  parol,  and  therefore  void. 
But  the  law'seems  now  to  be  well  settled,  that  where  facts 
are  asserted  in  a  bill,  the  effect  of  which  may  be  to  take  a 
verbal  agreement  out  of  the  operation  of  the  statute  of 
frauds,  it  is  incumbent  on  the  respondent  to  respond  by 
answer  to  such  facts.  This  would  seem  to  be  the  fair  con- 
struction of  the  thirty-second  rule  of  the  rules  of  practice 
in  chancery,  adopted  by  the  Supreme  Court  for  the  guid- 
ance of  the  courts  of  the  United  States.  And  such  seems 
to  be  the  law  applicable  to  the  question,  as  laid  down  by 
Judge  Story.    Story's  Eq.  Plead.  591. 
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It  is  dear  that  a  plea  merely  setting  up  the  invalidity  of 
an  agreement  under  the  statute  of  frauds,  where  other  &cta 
are  averred  in  the  hill  in  support  of  the  complainant's 
equity,  and  which  may  he  of  a  character  to  require  a  court 
to  ignore  the  plea  of  the  statute,  the  defendant  should  he 
required  to  file  his  answer  to  such  facts.  Such,  it  seems  to 
the  court,  is  in  accordance  with  the  spirit  and  design  of  the 
thirty-second  rule  before  referred  to.  And  without  deem- 
ing it  necessary,  in  deciding  the  present  motion,  to  refer  to 
the  frauds  alleged  in  the  hill,  and  without  intimating  any 
opinion  upon  the  question,  whether,  if  the  frauds  charged 
were  proved,  the  legal  effect  would  be  to  supersede  the  plea 
of  the  statute  of  frauds,  and  present  the  entire  transaction 
for  inquiry  on  the  broad  principles  of  equity,  an  order  will 
be  entered  requiring  the  defendants  to  file  their  answer  to 
the  bill.  There  can  be  no  hardship  in  such  an  order.  The 
defendants  should  gladly  avail  themselves  of  the  oppor- 
tunity of  denying  the  frauds  charged.  I  trust  they  will  be 
able  to  acquit  themselves  of  all  imputations  impugning 
their  integrity  in  the  transactions  set  out  in  the  bill. 


(ciRcurr  COURT.) 
Thb  XJkitii)  Statbs  v.  Columbus  B.  Masok  bt  al« 

Section  3  of  the  act  of  Oongreis  of  March  3,  1851,  aathoriEes  the  post- 
master-general to  deliyer  postage  stamps  to  a  deputy  postmaster 
without  prepayment. 

The  intention  of  Congress  by  said  section  was  to  require  prepayment  for 
postage  stamps  of  persons  not  deputy  postmasters. 

Under  the  said  act,  the  sureties  upon  the  official  bond  of  a  deputy  post- 
master are  liable  for  postage  stamps  received  by  their  principal. 

The  sureties  upon  the  bond  of  a  deputy  postmaster,  which  stipulates  that 
the  principal  shall  faithfully  account  for  postage  stamps  reoeiyed  by 
hinii  are  liable  as  upon  a  Talid  contract  at  common  law. 
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DuH>in  Ward,  District  Attorney,  for  United  States. 
H.  S.  Hunter,  for  defendant. 

Opinion  of  the  CJoukt: 

This  is  an  action  of  debt  against  Colnmbns  B.  Mason,  on 
his  bond  as  a  depnty  postmaster  at  Circleville,  Ohio,  and 
against  the  other  defendants,  as  the  sureties  of  Mason.  The 
declaration  sets  oat  at  length  the  conditions  of  the  bond, 
one  of  which  is  that  the  said  Maeon,  as  a  deputy  postmas- 
ter, ^*  shall  faithfully  account  with  the  United  States,  in  the 
manner  directed  by  the  postmaster-general,  for  all  moneys, 
postage  stamps,  stamped  envelopes,  bills,  bonds,  notes, 
drafts,  receipts,  vouchers,  and  other  property  and  papers, 
which  he,  as  postmaster,  or  as  agent  and  depositary  as 
aforesaid,  shall  receive  for  the  use  and  beuefit  of  the  said 
post-office  department."  Various  breaches  of  the  bond  are 
assigned ;  and,  among  others,  it  is  averred  that  Mason  and 
his  sureties  did  not  account  for  all  the  postage  stamps,  en- 
velopes, etc.,  received  by  Mason  from  time  to  time,  as 
deputy  postmaster.  For  the  purpose  of  a  decision  of  the 
question  now  before  the  court,  it  is  not  necessary  to  notice 
the  other  breaches  assigned. 

The  sureties  have  filed  several  special  pleas,  setting  up  mat- 
ters of  defense  to  the  action  on  the  bond.  Among  others, 
there  is  an  eighth  plea,  which  is,  in  substance,  that  Mason,  as 
deputy  postmaster,  faithfully  accounted  for  and  paid  over 
all  moneys  for  which  he  was  accountable,  and  which  is 
claimed  as  due  from  him,  ^^  except  such  part  thereof  as  may 
have  arisen  as  proceeds  of  sales  of  postage  stamps  and 
stamped  envelopes,  if  any  such  were  placed  in  his  hands,  or 
furnished  to  him  by  the  postmaster-general ;"  as  to  which 
they  aver  that  the  plaintiff  is  not  entitled  to  recover  against 
them  as  sureties,  ^'  because  they  say  the  said  Columbus  B. 
Mason,  in  his  said  capacity  of  deputy  postmaster,  or  other- 
wise, was  not  an  assistant  treasurer,  or  a  designated  depos- 
itary of  the  United  States,  and  that  it  was  not  lawftdly 
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competent  for  the  postmaster-general,  or  any  other  officer 
or  agent  of  the  plaintiff,  to  fdrniah  to  him,  the  said  Oolnm- 
bna  B.  Mason,  in  his  said  capacity  of  deputy  postmaster  or 
otherwise,  postage  stamps  or  stamped  envelopes,  except 
upon  payment  thereof  in  advance/' 

To  this  plea  there  is  a  general  demurrer,  and  npon  that 
the  question  before  the  court  arises.  It  presents  the  single 
inquiry,  whether  the  sureties  in  the  bond  of*  an  assistant 
postmaster  are  liable  for  postage  stamps  delivered  by  the 
postmaster-general  to  such  assistant,  for  which  he  has  failed 
to  ftocount*  It  is  insisted,  by  the  counsel  for  the  sureties, 
that  the  postmaster-general  had  no  authority,  under  any  law 
of  the  United  States,  to  deliver  postage  stamps  or  stamped 
envelopes  to  a  deputy  postmaster  but  upon  prepayment  for 
them,  and  that  the  sureties  are  not  responsible  for  a  failure 
by  the  assistant  postmaster  to  account  for  them  in  his  set- 
tlement with  the  post-office  department. 

The  decision  of  the  question  depends  on  the  constmction 
to  be  given  to  a  part  of  section  8  of  the  act  of  March  8, 
1851  (9  Stat,  at  Large,  589),  which  was  in  force  when 
the  bond  was  executed.  The  first  clause  of  that  section 
provides,  ^*  that  it  shall  be  the  duty  of  the  postmaster-gen- 
eral to  provide  and  furnish  to  all  deputy  postmasters,  and 
to  all  other  persons  applying  and  paying  therefor,  suitable 
postage  stamps,  of  the  denomination  of  three  cents,  and  of 
euch  other  denominations  as  he  may  think  expedient,  to 
facilitate  the  prepayment  of  postages  provided  in  this  act.'' 

Thus  the  issue  is  presented,  whether* the  sureties  are 
liable  for  postage  stamps  delivered  to  a  deputy  postmaster, 
or  to  any  other  person,  without  prepayment  on  delivery ; 
and  whether  the  postmaster-general  is  authorized  to  de- 
liver them  to  a  deputy,  except  on  such  prepayment.  And 
it  is  insisted,  that  as  the  stamps  delivered  to  Mason,  the 
deputy  postmaster,  were  not  thus  paid  for,  but  charged  in 
his  account  at  the  post-office  department,  the  sureties  are 
not  liable  for  any  balance  appearing  to  be  due  from  him, 
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accruing    from    his   failure  to  pay  or  account  for  such 
stamps. 

It  may  be  noticed,  in  the  first  place,  that  the  bond  given 
by  the  deputy  postmaster,  and  executed  by  his  sureties,  pro- 
vides that  Mason,  as  deputy  postmaster,  ^^  shall  faithfully 
account  with  the  United  States,  in  the  manner  directed  by 
the  postmaster-general,  for  all  moneys,  po^^a^e  ^^ampd, .  .  .  . 
which  he,  as  postmaster,  or  as  agent  and  depositary,  shall 
receive  for  the  use  and  benefit  of  said  post-office  depart- 
ment. Such  was  the  express  undertaking  of  the  parties  to 
the  bond,  as  prepared  and  furnished  by  the  postmaster- 
general.  That  officer  construed  the  section  of  the  law  re- 
ferred to  as  authorizing  him  to  deliver  stamps  to  a  deputy 
postmaster  without  requiring  prepayment  He  has,  there- 
fore, made  special  provision  in  the  bond  for  the  liability  of 
the  deputy  to  account  for  such  stamps ;  and  the  sureties,  by 
the  express  condition  of  the  bond,  undertake  that  he  shall 
so  account. 

It  seems  to  the  court  to  be  the  plain  construction  of  the 
section  of  the  act  of  1851  referred  to,  that  the  postmaster- 
general  was  authorized  to  deliver  stamps  to  a  deputy  post- 
master without  prepayment,  and  that  the  requirement  to 
prepay  has  reference  to  x>^rsons  not  deputy  postmasters, 
who  may  apply  for  stamps.  This  is  the  grammatical  con- 
struction of  the  words  of  the  section ;  and  there  are  strong 
reasons  for  the  conclusion  that  such  was  the  intention  of 
Congress.  The  provision  referred  to  evidently  presupposes 
that  under  the  security  afforded  by  the  official  bond  of  a 
deputy  postmaster,  he  may  be  intrusted  with  stamps  at  the 
discretion  of  the  postmaster-general  without  requiring  pay- 
ment upon  delivery.  But  as  to  others,  not  officially  con- 
nected with  the  post-office  department,  and  who,  for  their 
interest  or  convenience,  apply  for  stamps,  they  should  be 
required  to  pay  for  them  on  delivery.  It  would  be  incon- 
venient and  unsafe  for  the  government  to  give  credit  to 
and  open  accounts  with  every  individual  to  whom  stamps 
were  delivered ;  but  this  objection  does  not  apply  to  those 


OCTOBER  TERM.  1868.  187 

« 

United  States  v.  Mason. 

delivered  to  deputy  postmasters,  acting  nnder  the  obliga- 
tion of  an  official  oath  and  an  official  bond,  and  with  whom 
accounts  were  necessarily  opened  by  the  post-office  depart- 
ment. . 

This  view  is  fortified  by  reference  to  section  11  of  the  act 
of  March  8, 1847.  9  Stat,  at  Large,  201.  It  authorized  the 
postmaster-general  to  prepare  stamps  to  be  attached  to  let- 
ters in  prepayment  of  postage,  and  provided  as  follows : 
*^  Which  said  stamps  the  postmaster-general  may  deliver  to 
any  deputy  i>ostmaster  who  may  apply  for  the  same,  the 
deputy  postmaster  paying  or  becoming  accountable  for  the 
amount  of  the  stamps  so  received  by  him."  Under  this 
provision,  no  stamps  could  be  delivered  to  any  other  person 
than  a  deputy  postmaster,  who  might  pay  for  the  same,  or 
give  security  for  the  payment  therefor,  as  prescribed  by  the 
postmaster-general.  It  was  doubtless  found,  as  the  opera- 
tions of  the  department  were  enlarged,  that  it  would  be 
promotive  of  the  public  convenience,  and  increase  the 
efficiency  of  the  department,  that  persons  not  postmasters 
shoald  be  authorized,  at  the  discretion  of  the  postmaster- 
general,  to  receive  stamps,  but  only  on  the  condition  of 
prepayment;  and  that  as  to  postmasters,  they  should  be 
relieved  from  any  obligation  to  pay  as  delivered,  and  that 
stamps  received  by  them  should  be  charged  in  their  ac- 
count current.  That  this  was  the  reason  of  the  change  in  the 
law,  as  made  by  the  act  of  1851,  seems  most  obvious.  The 
court  has,  therefore,  no  hesitancy  in  holding,  that  under 
the  last-named  act  the  sureties  of  Mason  are  liable,  as  well 
for  postage  stamps  received  by  him  as  for  moneys  received 
for  postages.  I  am  unable  to  perceive  that  there  is  any 
hardship  on  the  sureties  from  this  construction  of  the 
statute,  as  they  expressly  agreed  in  the  bond  to  be  liable 
for  postage  stamps  received  by  their  principal. 

But  if  this  construction  of  the  statute  is  erroneous,  are 
not  the  parties  to  this  bond  liable  upon  it  as  an  instrument 
at  common  law  ?  They  agree  by  the  terms  of  the  bond 
that  the  postmaster  shall  faithfully  account  for  postage 
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stamps  received  by  him.  Is  it  not  an  agreement  or  stipula- 
tion that  may  be  enforced  by  the  government  irrespective 
of  the  statute?  I  am  not  aware  that  this  precise  point  has 
been  adjudicated  by  the  Supreme  Court  Yet  it  seems 
clear,  that  by  analogy  to  the  principle  decided  by  the 
Supreme  Court  in  the  case  of  The  United  StcUea  v.  Ijinn  et 
al.y  15  Peters,  290,  the  doctrine  indicated  may  be  sustained. 
That  was  a  suit  against  Linn  and  the  sureties  in  his  bond 
as  a  receiver  of  public  moneys  in  Illinois,  alleging  a  defal- 
cation in  not  accounting  for  moneys  received  by  him  as 
such.  The  sureties,  among  other  matters  of  defense,  filed 
a  plea  of  non  est  factum.  It  was  based  on  the  fact  that  no 
seals  were  affixed  to  the  signatures  of  the  sureties  to  the 
bond  when  executed  by  them.  It  was  insisted  by  the  conn- 
sel  for  the  sureties,  that  the  bond,  not  being  executed  ac* 
cording  to  the  requirement  of  the  act  of  Congress,  was  a 
nullity  as  to  them.  The  statute  required  receivers  of  pob- 
lie  moneys  to  give  bond  for  the  faithful  discharge  of  thdr 
duties,  with  approved  security.  The  question  as  to  the 
validity  of  the  bond  was  elaborately  argued  in  the  Supreme 
Court.  It  was  admitted  in  the  case,  that  as  to  the  sureties, 
the  bond  being  signed  without  their  seals,  was  not  tech- 
nically a  bond  according  to  the  common  law  definition  of 
that  instrument;  and  it  was  insisted,  that  not  being  a  bond, 
as  required  by  the  statute,  it  did  not  bind  the  sureties.  But 
the  court  held,  that  although  the  bond  was  not  strictly  a 
bond  without  the  seals  of  the  parties  to  it,  and  not  there- 
fore within  the  letter  of  the  statute,  yet  as  the  statute  did 
not  declare  a  bond  not  executed  in  strict  pursuance  of  the 
statute  to  be  void,  it  created  a  legal  obligation  on  the  part 
of  the  sureties.  The  court  very  distinctly  held,  that  though 
the  statute  required  a  bond  with  approved  security,  '^a 
mortgage,  or  any  other  approved  security,  voluntarily 
given,  would,  no  doubt,  be  valid,  and  it  would  be  no  very 
forced  interpretation  of  this  act  to  consider  the  instrument 
as  such  security."  Without  quoting  further  from  the 
opinion  of  the  court,  the  point  under  consideration  ib 
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briefly  stated  in  the  syllabus  of  the  report^  as  follows :  **  If 
the  contract  signed  by  the  defendants  was  entered  into  for 
a  lawful  purpose,  not  prohibited  by  law,  and  is  founded  on 
a  sufficient  consideratioD,  it  is  a  valid  contract  at  common 
law/'  And  the  court  remark,  in  their  opinion :  ^^  There 
ought  to  be  some  very  strong  grounds  to  authorize  a  court 
to  declare  a  contract  absolutely  void,  which  has  been 
voluntarily  made,  upon  a  good  consideration,  and  delivered 
to  the  party  for  whose  benefit  it  was  intended.'' 

The  court  can  perceive  no  reason  why  the  bond  of  the 
postmaster  Mason,  signed  by  his  sureties,  is  not  valid  as  to 
all  the  parties,  within  the  doctrine  settled  by  the  Supreme 
Court  in  the  case  referred  to.  The  sureties  voluntarily  un- 
dertook, by  the  very  terms  of  the  bond,  that  their  principal 
should  faithfully  account  for  postage  stamps  received 
by  him.  Upon  the  theory  that  the  statute  did  not  author- 
ize, in  terms,  the  delivery  of  postage  stamps  to  a  deputy 
postmaster  without  prepayment,  yet  as  this  bond,  stipu- 
lating for  the  liability  of  the  sureties,  was  founded  upon  a 
good  consideration,  was  executed  in  good  faith,  and  was  not 
prohibited  by  law,  it  is  within  the  scope  of  the  decision  of 
the  Supreme  Court  a  valid  bond.  And  the  demurrer  to  the 
eighth  plea  must  be  sustained. 


(CIRCUIT  COURT.) 
BjQfBT    B.    Gk)ODTRAR,   Adm'B,   Al!nD    SaMUEL   A.    DUKOAK   V. 

Archibald  Bbrrt. 

Qo  tmr  M  prindplei  alTeoting  tbe  Talldity  of  letters  patent  bare  been  settled 
by  prior  decisions  in  tbe  oircoits,  they  will  b^  regarded  as  aatborita- 
tiYe  and  final. 

It  ia  in  accordance  witb  the  late  decision  of  tbe  courts,  tbat  the  decision  of 
tbe  commissioner  is  not  conelusiTe  upon  the  substantial  identity  of  tbe 
iiiTentiont  claimed  in  tbe  original  and  reisaued  patents. 
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It  is  well  settled  that  in  the  effort  to  ascertain  the  intention  and  moaning 
of  the  specifications  and  claims,  they  are  to  be  viewed  in  a  liberal 
spirit,  so  that,  if  possible,  the  object  of  the  inventor  or  patentee  may 
be  carried  out.  Mere  rigid  technicalities  are  to  be  set  aside,  onleis 
there  is  a  clear  legal  necessity  for  sustaining  them. 

The  words,  *'  other  allied  gums ''  and  '<  other  vulcanisable  gums,"  used  in 
the  specifications  and  claims  of  the  reissues  of  Nelson  Goodyear,  are 
not  intended  to  cover  any  gum,  though  then  unknown,  which  may  be 
capable  of  vulcanization.  They  include  only  caoutchouc  and  other 
gums  then  known  to  be  vuloanizable. 

In  the  case  of  patented  chemical  combinations,  the  exclusive  right  to  the 
invention  imports  nothing  but  protection  against  the  use  of  the  same, 
or  substantially  the  same  elements,  compounded  and  treated  on  princi- 
pies  substantially  the  same  as  those  of  the  patented  article. 

Although  the  words,  *<  other  vuloanizable  gums,"  were  not  found  in  the 
original  patent,  the  interpolation  of  them  into  the  reissues  doei  not 
make  the  latter  void. 

The  case  of  Goodyear  v.  Providence  Rubber  Cb.,  2  Fisher,  499,  examined 
but  not  followed. 

When  the  denial  of  infringement  in  the  answer,  under  oath,  is  not  positive 
and  unequivocal,  the  testimony  of  a  single  witness,  with  corroborating 
facts,  is  a  sufficient  proof  of  infringement. 

When  an  infringement  is  proven,  a  cessation  to  use  the  infringing  article 
is  no  bar  to  an  injunction  and  account.  The  party  whose  rights  have 
been  invaded  may  claim  protection  against  future  infringements. 

Hard  rubber  manufactured  under  the  patent  of  Kdwin  L.  Simpson,  dated 
October  16,  1866,  is  an  infringement  of  the  Nelson  Goodyear  reissues. 

This  was  a  bill  in  equity,  filed  to  restrain  the  defendants 
from  infringing  letters  patent  for  an  ^^  improvement  in  the 
manufacture  of  India  rubber/'  granted  to  Henry  B.  Good- 
year, administrator  of  Nelson  Goodyear,  deceased,  May  6, 
1851,  and  surrendered  and  reissued  May  18, 1858,  in  two 
divisions,  numbered  556  and  557,  respectively. 

The  claim  of  the  original  patent  was  as  follows : 

^^  What  I  do  claim,  etc.,  is  the  combining  of  India  rubber 
and  sulphur,  either  with  or  without  shellac,  for  making  a 
hard  and  inflexible  substance  hitherto  unknown,  substan- 
tially as  herein  set  forth. 

*^  And  I  also  claim  the  combining  of  India  rubber,  sulphur, 
and  magnesia  or  lime,  or  a  carbonate  or  a  sulphate  of 
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magnesia  or  of  lime^  either  with  or  without  shellac,  for 
making  a  hard  and  inflexible  substance  hitherto  unknown, 
substantially  as  herein  set  forth. 

The  disclaimer  and  claim  of  reissue  556  was  as  follows : 

**  It  is  well  known  that  it  has  been  proposed  to  produce 
a  hard  substance  from  caoutchouc  by  passing  it  through 
highly-heated  liquid  sulphur;  but  this  has  not  been  at- 
tended with  practical  success. 

'*  I  do  not  wish  to  be  understood,  however,  as  making 
claim  broadly  to  the  union  of  caoutchouc  and  sulphur  in 
the  proportions  named,  however  these  substances  may  be 
united  and  treated. 

'*  But  what  I  do  claim  as  the  invention  of  the  said  Nelson 
Goodyear,  and  desire  to  secure  by  letters  patent,  is  the 
combining  of  sulphur  and  India  rubber  or  other  vulcanizable 
gum,  in  proportions  substantially  as  specified,  when  the 
same  is  subjected  to  a  high  degree  of  heat,  substantially  as 
specified,  according  to  the  vulcanizing  process  of  Charles 
Ooodyear,  for  the  purpose  of  producing  a  substance  or 
manufacture  possessing  the  properties  or  qualities  substan- 
tially described ;  and  this  I  claim,  whether  the  said  com- 
pound of  sulphur  and  gum  be  or  be  not  mixed  with  other 
ingredients,  as  set  forth." 

The  disclaimer  and  claim  of  reissue  557  was  as  follows : 

^  I  do  not  wish  to  be  understood  as  making  claim  broadly 
to  a  manufacture  or  substance  produced  by  the  admixture 
of  caoutchouc  and  sulphur ;  nor  as  making  claim  broadly  to 
a  manufacture  or  substance  by  subjecting  the  compound  of 
caoutchouc  and  sulphur,  whether  with  or  without  other 
substances,  to  a  high  degree  of  heat,  as,  prior  to  the  inven- 
tion of  Nelson  Goodyear,  caoutchouc  and  sulphur  had  been 
compounded,  and  such  compound  alone,  as  well  as  other 
ingredients,  had  been  subjected  to  a  high  degree  of  heat, 
bat  not  to  produce  the  manufacture  or  substance  having 
the  character  peculiar  to  the  said  manufacture  or  substance 
invented  by  the  said  Nelson  Goodyear. 

«« What  is  claimed,  etc,  is  the  new  manufacture  or  sub- 
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stance  herein  above  described,  and  possessing  the  substan- 
tial  properties  herein  described,  and  composed  of  India 
rubber,  or  other  vulcanizable  gnm,  and  sulphur,  in  the  pro- 
portions substantially  as  described,  and  when  incorporated, 
subjected  to  a  high  degree  of  heat,  as  set  forth,  and  this  I 
claim,  whether  other  ingredients  be  or  be  not  used  in  the 
preparation  of  the  said  manufacture,  as  herein  described." 

The  defendant  was  a  dentist  in  the  city  of  Cincinnati, 
who  had  used  hard  rubber  or  ^^  vulcanite ''  in  the  prepara- 
tion of  plate  or  plates  for  artificial  teeth.  Since  the  bring- 
ing of  the  suit  he  had  begun  to  use  the  compound  described 
in  the  letters  patent  for  "  an  improvement  in  dental  rub- 
ber,'^ granted  to  Edwin  L.  Simpson,  October  16, 1866,  the 
specification  whereof  was  as  follows  : 

^^  Be  it  known  that  I,  Edwin  L«  Simpson,  of  Bridgeport, 
in  the  county  of  Fairfield  and  State  of  Connecticut,  have 
invented  a  new  improvement  in  dental  rubber,  and  I  do 
hjereby  declare  the  following  to  be  a  full,  clear,  and  exact 
description  of  the  same : 

^'The  rubber  now  used  for  dental  purposes  has  incor* 
porated  with  it  large  proportions  of  free  sulphur,  for  the 
purpose  of  vulcanizing  the  rubber  after  it  is  formed.  The 
odor  and  taste  occasioned  by  the  presence  of  this  sulphur  is 
extremely  obnoxious  to  many  persons,  and  occasions  the 
principal,  if  not  the  only,  objection  to  the  use  of  rubber  for 
dental  purposes.  To  overcome  this  objection,  and  produce 
vulcanized  rubber  for  dental  purposes  without  the  actual  or 
apparent  presence  of  sulphur,  is  the  object  of  my  invention, 
and  consists  in  preparing  the  rubber  for  vulcanizing  by  the 
introduction  of  a  peculiar  vulcanizing  compound,  for  which 
I  have  applied  for  letters  patent  of  even  date  herewith; 
and  that  otiiers  skilled  in  the  art  may  be  enabled  to  prepare 
and  use  my  improved  rubber,  I  will  proceed  to  describe  my 
manner  of  so  doing. 

^'  I  will  first  describe  the  vulcanizing  compound,  as  set 
forth  in  the  specification  accompanying  my  application  for 
patent,  as  aforesaid. 
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"I  first  boil  linseed  or  other  vegetable  oil  to  the  con- 
eistency  of  honey  (this  I  do  to  facilitate  the  preparation), 
thoroaghly  mix  two  ounces  of  benzoin  gum  with  one  pound 
of  pulverized  sulphur;  then  to  each  quart  of  the  boiled  oil 
add  one  pound  of  the  prepared  sulphur,  carefully  subjecting 
this  mixture  to  a  moderate  heat  sufficient  only  to  cause  the 
two  substances  to  react  upon  each  other  until  they  pass 
from  a  semi-fluid  to  a  semi>hard  state,  having  a  honeycomb 
or  spongy  appearance.  This  forms  my  vulcanizing  com- 
pound, and  differs  from  that  patented  to  me  February  28, 
1865,  in  that  the  benzoin  gum  is  added,  which,  by  its 
vaporizing  qualities,  more  perfectly  expels  the  fumes  of  the 
Bulphur,  as  well  as  the  odor  from  the  oil,  and  renders  the 
compound  nearly,  if  not  perfectly,  odorless,  and  when 
combined  with  the  India  rubber,  or  similar  gums,  and  sub- 
jected to  a  regulated  heat,  will  cause  the  same  to  undergo 
the  change  known  as  vulcanizing. 

"  To  produce  my  rubber  for  dental  purposes,  to  one  pound 
of  India  rubber  or  gutta  percha,  add  ten  to  fourteen  ounces  - 
of  my  above  described  compound;  the  greater  the  quantity 
of  the  compound  the  harder  will  be  the  rubber.  After 
curing,  twelve  ounces  I  believe  to  be  the  proper  quantity  for 
general  purposes.  Thoroughly  mix  the  compound  and 
rubber  by  grinding  between  warm  rolls.  To  produce  the 
requisite  color,  I  add  chrome  red,  or  lake  pink,  in  quanti- 
ties to  produce  the  requisite  color,  and  when  thoroughly 
mixed  the  substance  will  be  in  a  plastic  state,  and  in  this 
state  rolled  into  thin  sheets  and  ready  for  the  dentist's  use. 

**  The  dentist  forms  the  plate  in  the  ordinary  manner  for 
other  rubber,  and  when  so  formed,  it  should  be  subjected 
to  a  heat  of  820  degrees  Fahrenheit,  for  about  four  hours — 
proportionately  less  time  as  the  degree  of  heat  is  greater ; 
otherwise  treat  as  ordinary  rubber ;  and  the  plate  thus  pre- 
pared will  be  as  tasteless  and  odorless  as  metal  plate,  and 
will  not  tarnish  the  fillings  or  other  gold  in  the  mouth  of 
the  wearer. 

<^  Having,  therefore,  thus  fully  described  my  invention, 

14 
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what  I  claim  as  new  and  usefaly  and  desire  to  secure  by  let- 
ters patent,  is:  Combining  the  within  described  volcan- 
izing  compound  with  the  India  rubber  in  the  proportioDS 
herein  named,  and  substantially  in  the  manner  and  for  the 

purposes  specified* 

*' Edwin  L.  Simpsoh." 

A.  Pollok,  T.  jD.  Lincoln^  and  J".  H.  B.  Latrobe,  for  com- 
plainants. 

S.  S.  Fisher  J  for  defendants. 

Opihion  of  THi  Court: 

The  bill  alleges  an  infringement,  by  the  defendant,  9f 
two  reissued  patents  to  Henry  B.  Goodyear,  as  administrsr 
tor  of  Nelson  Goodyear,  dated  May  18, 1858,  for  an  im- 
provement in  making  hard  rubber  or  vulcanite.  These 
reissued  patents  were  extended  for  seven  years  from  May 
6, 1865.  The  infringement  charged  consists  in  the  use  of 
hard  rubber  by  the  defendants,  as  plates  for  the  insertion  of 
artificial  teeth.  The  bill  prays  for  an  injunction  and  an 
account  of  profits. 

The  history  of  the  invention  covered  by  complainant's 
patent  is  briefly  this : 

In  June,  1844,  Charles  Goodyear  applied  for  and  obtained 
a  patent  for  an  improvement  in  the  process  of  preparing 
India  rubber,  or  caoutchouc.  In  December,  1849,  this 
patent  was  surrendered  and  a  reissue  granted  on  an  amended 
specification.  And,  subsequently,  another  reissue  was  ob- 
tained. These  patents  embrace  substantially  the  mode  of 
producing  a  soft  and  plastic  article  known  aa  vulcanized 
rubber,  by  subjecting  the  rubber,  in  combination  with 
sulphur  and  other  ingredients,  to  a  high  degree  of  artificial 
heat.  The  article  produced  by  this  process  was  called 
vulcanized  India  rubber,  and  was  used  for  the  various  pur- 
poses contemplated  by  the  inventor. 

In  May,  1851,  ITelson  Goodyear  obtained  a  patent  for  a 
new  and  useful  improvement  in  the  prepw^tion  of  India 
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mbber,  by  which  the  article  known  as  hard  rubber,  now 
extensively  applied  to  many  useful  purposes,  was  produced. 

The  patentee  having  died,  the  reissued  patents  numbered 
556  and  557  (one  for  the  process  and  the  other  for  the  pro- 
dnet)  were  granted  to  the  said  Henry  B.  Goodyear,  as 
administrator  of  Nelson  Goodyear,  dated  May  18, 1858,  and 
subsequently  extended  for  seven  years. 

Numerous  grounds  of  defense  are  set  up  in  the  defend- 
ants^ answer,  but  those  relied  on  in  the  argument  are  as 
follows : 

1.  That  the  reissued  patents  to  Henry  B.  Gk)odyear  are 
void,  as  not  being  for  the  same  invention  as  the  original* 

2.  That  the  reissues  were  improperly  granted. 

8.  That  the  fact  that  the  dentists  in  this  vicinity  openly 
and  notoriously  purchased  and  used  the  soft  rubber  for 
making  hard  rubber  plates  for  artificial  teeth,  is  a  bar  to  a 
suit  in  equity ;  and  that  if  the  complainants  have  a  remedy, 
it  is  at  law. 

4.  That  no  infringement  is  proved. 

Before  noticing  specially  these  several  grounds  of  defense, 
it  will  be  proper  to  remark  that  the  reissued  patents,  on 
which  this  suit  is  brought,  have  heretofore  been  the  subjects 
of  litigation,  and  have  been  judicially  passed  upon.  And 
in  so  far  as  principles  involving  the  validity  of  these  pat- 
ents have  been  settled  by  these  decisions,  they  will  be  re- 
garded as  final  and  authoritative  on  this  court. 

It  appears  that  in  the  spring  of  1861,  a  suit  in  equity 
was  brought  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  by  Henry  B.  Goodyear 
and  Conrad  Poppenhtisen  v.  The  New  York  QuUa  Perefia 
and  India  R%Mer  Vulcanite  Company  and  others^  2  Fisher, 
812,  charging  an  infringement  of  both  the  reissued  patents 
of  H.  B.  Goodyear,  and  praying  for  an  injunction  and  ao- 
count.  The  bill  was  similar  in  its  frame  and  averments  to 
that  filed  in  the  case  before  this  court.  The  defendants,  in 
their  answer,  denied  the  validity  of  the  reissues,  alleging 
they  were  obtained  by  fraud,  and  insisting  that  Nelson  B. 
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Goodyear  was  not  the  first  and  original  inventor  of  vulcan- 
ite,  or  the  process  of  making  it.  The  ease  was  elaborately 
argued  before  the  New  York  court,  at  October  term,  1862 ; 
and  the  court,  Judge  Nelson  presiding,  after  mature  con- 
sideration, sustained  the  validity  of  the  reissues,  and 
awarded  a  perpetual  injunction. 

In  January,  1867,  another  bill  was  filed  in  the  same  court, 
in  the  name  of  Henry  B.  Goodyear  and  others  v.  Thomas  Q. 
WaiUy  alleging  an  infringement  of  these  reissued  patents, 
and  praying  for  an  injunction.  The  answer  of  the  defend- 
ants, in  that  case  as  in  this,  denied  the  validity  of  the  reis- 
sues on  the  grounds  of  vagueness  and  insufficiency  of  the 
specification ;  that  the  reissues  were  for  an  invention  difler- 
ent  from  and  broader  than  that  claimed  in  the  original  pat- 
ent ;  and,  also,  that  they  were  void  as  being  for  a  process 
and  a  product  in  separate  patents  for  the  same  invention. 
The  infringement  charged  was  also  denied  by  the  answer, 
and  it  was  also  alleged,  as  a  ground  of  defense,  that  the 
complainants,  by  their  long  acquiescence  in  the  use  of  hard 
rubber  by  dentists  for  dental  purposes,  had  abandoned  their 
right  to  the  exclusive  use  of  the  article  for  such  purposes, 
and  had  dedicated  it  to  the  dental  profession.  This  case 
was  strenuously  contested.  A  large  mass  of  testimony  was 
taken  by  the  parties,  and  it  was  elaborately  argued  by 
distinguished  counsel,  and  finally  decided  by  the  learned 
Judge  Nelson,  in  August  last.  This  decision  was  made 
subsequently  to  the  hearing  of  the  motion  for  a  preliminary 
injunction  in  the  case  now  pending.  The  learned  judge 
just  named,  after  taking  the  case  under  advisement,  decided 
all  the  points  in  controversy  in  favor  of  the  complain- 
ants, granting  a  perpetual  injunction,  and  a  decree  against 
the  defendants  for  profits. 

The  opinion  of  Mr.  Justice  Nelson,  in  the  case  just  referred 
to,  is  before  the  court,  and  has  been  carefully  noticed.  He 
decides,  in  substance,  the  following  points  : 

1.  That  the  description  of  the  invention  of  Nelson  Gk>od- 
year,  as  contained  in  the  two  reissued  patents,  is  sufficiently 
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full,  dear,  and  exact  to  meet  the  requirements  of  the  stat- 
ute. 

2.  That  the  invention  of  Ifelson  Goodyear,  consisting  of 
a  process  for  the  production  of  the  article  known  as  hard 
ntbber,  was  original  with  him,  and  properly  the  subject  of 
a  valid  patent,  both  for  the  process  and  the  product ;  and 
that  Henry  B.  Goodyear,  as  the  administrator  of  Nelson 
GK>odyear,  had  a  right  to  surrender  the  original  patent  for 
an  insufficient  description  in  the  specification,  and  to  receive 
the  two  reissued  patents  granted  to  him. 

8.  That  the  evidence  did  not  make  out  a  dedication  of 
the  right  accruing  under  such  issued  patents  to  the  dental 
profession  or  the  public ;  and  that  the  use  of  the  hard  rub- 
ber for  dental  purposes,  by  unlicensed  persons,  might  be  re- 
strained by  the  process  of  injunction,  and  redress  obtained 
in  equity. 

The  issue  of  infringement  does  not  appear  to  have  been 
insisted  on  by  the  defendants  in  the  New  York  case,  and 
there  is,  therefore,  no  special  finding  of  the  court  upon  it. 
Indeed,  it  was  not  denied  by  counsel  in  their  argument,  and 
from  the  fact  that  a  decree  was  entered  for  the  complain- 
ants,  the  irresistible  inference  is,  that  the  infringement  was 
made  out  to  the  satisfaction  of  the  court. 

I  have  carefully  noticed  the  views  and  conclusions  of 
Judge  Nelson  on  the  points  adverted  to,  and  have  no  hesi- 
tancy in  adopting  them  as  the  views  and  conclusions  of 
this  court,  so  far  as  they  apply  to  the  questions  and  issues 
now  before  it.  To  restate  at  length  the  grounds  on  which 
the  learned  judge  placed  his  decision  would  be  a  useless  ex- 
penditure of  time  and  labor.  They  are  lucidly  set  forth  in 
his  opinion,  and  I  see  no  necessity  for  reproducing  them. 
I  shall,  therefore,  confine  myself  to  the  points  made  in  the 
able  argument  of  the  defendants'  counsel,  not  discussed  or 
settled  by  Judge  Nelson. 

The  first  of  these  points  is,  that  the  reissues  are  void,  as 
being  for  an  invention  broader  than  that  claimed  in  the 
original  patent,  and  which  can  not  by  fair  construction  be 
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included  in  it.  This  presents  a  qnestion  of  great  interest 
to  the  parties,  and,  perhaps,  not  wholly  free  from  difficalty 
in  its  solution.  I  will  state  the  conclusion  to  which  I  have 
been  led  after  careful  and  anxious  consideration. 

Nelson  Gtoodyear,  in  the  specification  on  which  his  orig- 
inal patent  was  based,  professes  to  have  invented  a  new  and 
useful  improvement  in  the  preparation  and  manufacture  of 
caoutchouc,  or  India  rubber.  He  refers  to  the  patent  of 
Charles  Goodyear  for  the  preparation  of  the  plastic  com- 
pound, and  claims  to  have  discovered  a  new  process,  by 
which  hard  rubber,  before  unknown,  is  produced.  He  de- 
scribes minutely  the  ingredients  from  which  and  the  pro- 
cess by  which  the  article  is  produced,  disclaiming  the  inven- 
tion of  the  heating  or  curing  process  claimed  and  covered 
by  the  patent  of  Charles  Goodyear,  and  he  sums  up  his  in- 
vention or  claim  as  follows  : 

^^  What  I  do  claim  as  my  invention,  and  desire  to  secure 
by  letters  patent,  is  the  combining  of  India  rubber  and  sul- 
phur, either  with  or  without  gum-shellac,  for  making  a  hard 
and  infiezible  substance,  hitherto  unknown,  substantially  as 
herein  set  forth.  And  I  also  claim  the  combining  India 
rubber,  sulphur,  magnesia,  or  lime,  or  a  carbonate  or  sul- 
phate of  magnesia  or  lime,  and  either  with  or  without 
shellac,  for  making  a  hard  substance,  hitherto  unknown, 
substantially  as  herein  set  forth." 

For  the  purposes  of  the  opinion  under  consideration,  it 
will  not  be  necessary  to  refer  specially  to  the  description  of 
the  process,  claimed  in  the  reissue  No.  556,  or  of  the  pro- 
duct, as  claimed  in  reissue  No.  557.  The  claim  of  the  first- 
named  patent  is  as  follows : 

"  What  I  do  claim  as  the  invention  of  the  said  Nelson 
Goodyear,  and  desire  to  secure  by  letters  patent,  is  the  com- 
bining of  the  sulphur  and  the  India  rubber,  or  other  vuU 
canizable  gum,  in  proportions  substantially  as  specified, 
according  to  the  vulcanizing  process  of  Charles  Goodyear, 
for  the  purpose  of  producing  a  substance  or  manufacture 
possessing  the  properties  or  qualities  substantially  such  as 
described ;  and  this  I  claim,  whether  the  said  ^compound  of 
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sulphur  and  gam  be  or  be  not  mixed  with  other  ingredients, 
as  set  forth/' 
The  claim  of  the  patent,  No.  657,  is  in  the  following 

words: 

^  What  is  claimed  as  the  invention  of  the  said  Nelson 
Gh>od7ear,  deceased,  and  desired  to  be  secured  by  letters 
patent,  is  the  new  manufacture  or  substance  herein  above 
described,  and  possessing  the  substantial  properties  herein 
described,  and  composed  of  India  rubber,  or  other  vulcani- 
zable  gum  and  sulphur,  in  the  proportions  substantially 
such  as  described,  and  when  incorporated,  subjected  to  a 
high  degree  of  heat,  as  set  forth ;  and  this  I  claim,  whether 
the  other  ingredients  be  or  be  not  used  in  the  preparation 
of  said  manufacture,  as  herein  described/' 

In  both  these  claims  the  words  other  vulcanizabU  gum$ 
occur,  which  are  not  found  in  the  original  patent  to  Nelson 
Gk>odyear.  In  the  body  of  the  specifications  of  each  of 
the  reissues,  the  words  allied  gums  [follow  after  the  words 
India  rubber.  The  answer  of  the  defendant  sets  up  these 
variances  between  the  original  patent  and  the  reissues,  and 
insists  that  the  reissues  are  for  a  different  invention  from 
that  covered  by  the  original  patent  and  therefore  void. 
And  this  view  is  strenuously  urged  in  the  argument  of  the 
counsel  for  the  defendant. 

It  may  be  proper  to  remark,  on  this  point,  that  the  com- 
missioner of  patents  has  passed  upon  this  question,  and  by 
the  grant  of  the  reissued  patents  has  given  his  official  sanc- 
tion to  their  validity.  It  is,  in  effect,  his  deliberate  judg- 
ment that  the  claims  of  the  reissues  are  not  broader  than 
those  of  the  original,  and  cover  substantially  the  same  in- 
vention. It  is  in  accordance  with  the  later  decisions  of  the 
courts,  that  the  decision  of  the  commissioner  is  not  conolu- 
ave  Tipon  the  substantial  identity  of  the  invention  claimed 
in  the  original  and  that  claimed  in  a  reissue.  Yet,  for  rea^ 
sons  not  necessary  to  be  stated,  his  action  may  well  be  re- 
garded as  affording  a  presumption  in  favor  of  the  validity 
of  the  reissue.    This  presumption,  of  course,  is  overcome 


• 


00  SOUTHERN  DISTRICT  OF  OHIO. 

Goodyear  v.  Berry. 

by  evidence  of  fraud  in  obtaining  the  reissuey  or  a  clear  re- 
pugnancy between  the  original  and  the  reissued  patents. 

Another  remark  seems  proper  in  this  connection.  In  the 
case  of  Goodyear  et  al.  v.  Wailey  before  referred  to,  as  having 
been  heard  before  Judge  Nelson,  and  decided  by  him,  al- 
though this  point  as  understood  by  this  court,  was  distinctly 
made  in  the  defendant's  answer  as  an  objection  to  the  reis- 
sued patents,  it  was  not  urged  in  the  argument  by  his  coun- 
sel, and  was  not  noticed  in  the  opinion  of  the  judge.  The 
plain  reference  from  this  is,  that  the  counsel  did  not  regard 
it  as  a  sustainable  defense,  and  that  such  also  was  the  view 
of  the  learned  judge  who  decided  it. 

The  argument  of  counsel  on  this  point  is,  that  the  words 
^' other  allied  gums,"  used  in  the  specification,  and  the 
words  '^  other  vulcanizable  gums,"  in  the  claims  of  the  reis- 
sues, are  mere  interpolations,  and  import  a  claim,  not  only 
broader  than  the  original,  but  which,  if  they  had  been  in- 
serted in  the  original,  would  have  invalidated  the  patent. 
It  is  insisted  that  in  the  reissues  the  patentee  claims  the  ap- 
plication of  his  process  to  other  vulcanizable  or  allied  gums 
which  had  not  been  known,  and  of  which  he  could,  there- 
fore, have  no  knowledge ;  and  in  doing  so  describes  an  in- 
vention broader  than,  and  differing  from,  the  original 

The  doctrine  is  a  familiar  one,  and  well  settled,  that  the 
invention  described  and  claimed  in  a  reissue  must  be  the 
same  as  originally  patented.  And  if,  by  a  fair  construction, 
the  specification  and  claim  are  for  something  substantially 
different  from  those  of  the  original,  the  patent  is  void.  Do 
these  reissues  fall  within  the  scope  of  this  principle  ? 

This  is  a  question  of  construction,  in  the  consideration  of 
which  the  entire  specifications,  including  the  claims,  are  to 
be  looked  at.  And  it  is  well  settled  by  the  courts  that  in 
the  effort  to  ascertain  the  intention  and  meaning  of -the 
specifications  and  claims,  they  are  to  be  viewed  in  a  liberal 
spirit,  that,  if  possible,  the  object  of  the  inventor  or  paten- 
tee may  be  carried  out.  Mere  rigid  technicalities  are  to  be 
set  aside,  unless  there  is  a  clear  legal  necessity  for  sustain- 
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ing  them,  l^ow,  in  reference  to  these  reissues,  there  is  no 
pretense  that  there  is  any  substantial  variance  from  the  orig- 
inal, as  to  the  process  by  which  hard  rubber  is  produced,  or 
the  character  or  quality  of  the  article  when  made.  The 
proportions  of  rubber  and  sulphur,  and  other  ingredients, 
where  named,  are  the  same,  and  the  degree  of  heat  is  the 
same.  In  that  which  is  the  very  gist  of  the  invention  there 
is  no  discrepancy.  That  consists  in  the  discovery  of  the 
£Eict  that  the  substances  named,  when  compounded  as  re- 
quired, and  subjected  to  a  certain  heat,  will  produce  hard 
rubber.  And  now  the  inquiry  is  pertinent,  whether  the 
suggestion  in  the  claims  of  the  reissues,  that  other  allied 
gums  or  other  vulcanizable  gums  may  be  used  to  produce 
the  result,  can  be  claimed  as  changing  the  character  of  the 
invention,  or  make  it  broader  than  in  the  original.  Coun- 
sel insist  that  these  words  enlarge  the  claim,  so  as  to  cover 
any  gum,  though  then  unknown,  which  may  be  susceptible 
of  vulcanization.  And  it  may  be,  if  this  were  the  true  con- 
struction of  the  claim,  the  reissue  would  be  liable  to  the  ob- 
jection urged.  But,  clearly,  the  words  referred  to  are  to  be 
taken  in  a  more  limited  sense.  They  can  be  held  only  to 
include  caoutchouc  and  other  gums  then  known  to  be  vul- 
canizable. There  would  seem  to  be  no  impropriety  in  re- 
ferring to  such ;  for,  under  the  generic  term  caoutchouc^  it 
iB  well  known  there  are  different  qualities  of  gum,  though 
all  are  susceptible  of  vulcanization.  The  trees  producing 
it  are  indigenous  in  various  countries ;  and  owing  to  pecu- 
liarities of  soil  and  climate,  the  products  of  the  trees  differ 
in  quality.  The  gums,  too,  are  known  in  commerce  by 
different  names,  and  are  of  different  degrees  of  purity  and 
excellence,  though  all  produced  by  trees  belonging  to  the 
same  family.  The  gum  called  gvita  percha  has  a  peculiarity 
not  applicable  to  any  other  of  these  gums.  In  its  natural 
state  it  is  mixed  with  woody  fibers,  and  requires  a  certain 
preparatory  process  before  it  is  fitted  for  vulcanization,  or 
can  be  applied  to  any  of  the  uses  to  which  India  rubber  is 
suited.    Now,  by  a  fair  and  rational  interpretation,  are  not 
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the  words  used  in  the  claims  of  the  reissues  to  be  limited  to 
these  known  varieties  of  the  caoutchouc,  and  not  unneces- 
sarily to  be  extended  to  all  gums  thereafter  to  be  discoTcred  ? 
It  is  a  fair  presumption  that  these  difierent  qualities  of  vul- 
canizable  gums  were  in  the  mind  of  the  person  who  framed 
these  specifications,  and  that  there  was  no  intention  to  an- 
ticipate and  claim  the  benefit  of  future  discoveries  in  that 
direction.  The  words  used  were  not,  perhaps,  necessary  to 
the  protection  of  the  rights  of  the  inventor ;  but  in  the  ab- 
sence of  any  proof  that  they  were  used  for  any  deceptive 
purpose,  and  out  of  abundant  caution,  it  can  hardly  be  re- 
ceived as  such  an  enlargement  of  his  claim  as,  in  effect, 
should  invalidate  his  patent.  In  a  word,  I  can  not  view  the 
addition  of  the  words  quoted  as  embracing,  within  their 
fair  scope,  a  claim  for  a  different  invention  from  that  de- 
scribed in  the  original  patent. 

The  principle  is  conceded  that  a  patent  for  a  mechanical 
structure  or  contrivance,  producing  a  new  and  useful  result, 
is  no  protection  against  the  use  of  an  invention  producing 
the  same  result  by  appliances  and  on  principles  substantially 
different  from  the  patented  invention.  The  rights  of  the 
patentee  or  proprietor  of  the  patent  are  only  invaded  by  a 
result  like  that  of  his  invention, 'effected  by  what  are  sub- 
stantially the  same  means.  And  so  in  the  case  of  patented 
chemical  combinations;  the  exclusive  rig*ht  to  the  invention 
imports  nothing  but  protection  against  the  use  of  the  same, 
or  substantially  the  same  elements  compounded  and  treated 
on  principles  substantially  the  same  as  those  of  the 
patented  article.  In  brief,  a  patent  right  does  not  cover 
every  possible  mode  of  accomplishing  the  result  proposed 
by  an  inventor.  And  this,  as  I  understand  them,  is  the 
extent  of  the  decisions  of  the  Supreme  Court,  cited  by  the 
learned  counsel  for  the  defendant.  The  soundness  of  the 
doctrine  established  by  that  court  is  not  doubted,  but  its  ap- 
plication to  the  present  case  is  not  so  obvious.  If  the  claims 
of  a  reissued  patent  clearly  imply  an  expansion  of  the  in- 
vention beyond  the  claims  of  the  original  patent,  there  is 
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always  ground  for  a  presamption  that  there  was  a  fraudalent 
intent  to  anticipate  and  cover  subsequent  inventions,  and 
thus  bar  the  door  against  patents  for  all  subsequent  dis- 
coveries. This  is  clearly  against  the  policy  of  our  patent- 
right  flystem,  and  has  been  wisely  condemned  by  the  uni- 
form decisions  of  the  courts  of  the  United  States.  This  is 
the  import  of  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Burr  v.  Duryea,  1  Wallace,  584,  and  other 
cases  cited  by  the  defendant's  counsel.  But  I  can  not  see 
that  the  claims  of  these  reissues  are  of  the  character  which 
will  bring  them  within  the  scope  of  these  cases. 

I  have  examined  attentively  the  ruling  of  the  court  in  the 
case  of  Goodyear  v.  The  Providence  Rubber  Company^  re- 
ported in  2  Fisher,  499,  claimed  by  counsel  to  be  decisive 
authority  against  the  validity  of  these  reissues.  The  case 
was  before  Mr.  Justice  Clifford,  holding  the  Circuit  Court 
of  the  United  States  for  the  District  of  Rhode  Island,  in 
1864.  The  snit  was  for  an  infringement  of  the  reissued 
patents  to  Charles  Goodyear  for  his  process  of  making  soft 
or  plastic  rubber  by  vulcanization.  The  claim  of  the 
original  patent  and  the  first  reissue  was  for  the  process  of 
treating  and  curing  caoutchouc  or  India  rubber;  but,  in  the 
reissue  of  1860,  the  words,  "or  other  vulcanizable  gums," 
were  added.  And  this  addition  was  claimed  to  be  an  en- 
largement of  the  invention,  rendering  the  reissue  void. 
The  question  was,  therefore,  substantially  the  same  as  in 
the  pending  case.  The  learned  judge  before  named  con- 
strued the  claim  of  the  reissued  patent  to  Charles  Goodyear 
as  including  "  all  other  vulcanizable  gums,''  whether  then 
known  or  thereafter  to  be  discovered,  capable  of  vulcanisa- 
tion. Viewing  the  claims  in  this  light,  he  held  that  the 
reissue  was  for  an  invention  different  from  that  covered  by 
the  previous  patents  and  therefore  void.  If  this  construc- 
tion of  the  reissue  was  right,  probably  the  conclusion  of  the 
learned  judge  was  correct.  But,  for  reasons  already  stated, 
I  am  unable  to  give  the  added  words  in  the  claims  of  the 
reissued  patents  the  extended  meaning  of  which  he  held 
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them  to  be  susceptible,  and  can  not,  therefore,  concar  with 
him  in  his  conclusion.  It  is  certainly  with  some  distrust  of 
my  own  judgment  that  I  differ  from  that  learned  judge; 
but  my  convictions  are  so  strong  on  the  question  that  I  do 
not  feel  at  liberty  to  yield  them,  even  to  his  superior  learn- 
ing. If  wrong  in  this,  I  shall  be  gratified  to  have  my 
error  corrected  by  an  appeal  to  a  higher  court. 

On  the  question  of  infringement,  there  seems  to  be 
nothing  in  the  case  calling  for  a  minute  and  extended  in- 
vestigation. In  the  cases  referred  to  in  a  previous  part  of 
this  opinion,  establishing  the  validity  of  these  reissued 
patents,  the  infringement  alleged  does  not  seem  to  have 
been  controverted,  and  the  decrees  entered  clearly  imply 
that  the  fact  of  infringement  was  made  out  In  Waite's 
case  the  infringement  charged  was  the  manufacture  and 
use  of  hard  rubber  by  dentists  as  the  foundation  for  artificial 
teeth.  The  allegations  in  the  bill  were  substantially,  if  not 
literally,  identical  with  those  in  this  bill,  and  the  answer 
was  the  same.  And  the  court  in  that  case  decreed  a  per- 
petual injunction. 

But  the  counsel  for  the  defendant  in  this  case  takes  issue 
on  the  question  of  infringement,  insisting  that  the  fact  is 
not  technically  made  out  by  the  evidence.  He  claims  that 
the  defendant  denies  in  his  answer,  under  oath,  that  he  has 
infringed,  and  that  the  complainant  has  proved  the  fact 
only  by  one  witness ;  and,  therefore,  the  court  can  not  find 
the  fact  of  infringement.  Now,  the  first  remark  on  this 
point  is,  that  the  defendant's  answer  does  not  contain  an 
explicit  denial  of  the  infringement.  It  is  evasive  in  its 
character.  He  admits,  substantially,  the  use  of  hard  rub- 
ber, made  by  the  process  of  baking  the  soft  or  plastic  rub* 
ber,  for  dental  purposes,  but  denies  the  process  is  that 
described  and  claimed  in  the  reissued  patents.  But  he 
adduces  no  proof  that  the  hard  rubber  has  been  or  can  be 
made  by  any  means  or  process  variant  from  that  covered 
by  the  reissues.    And,  in  the  absence  of  such  proof,  there  is 
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at  least  a  fair  presumption  that  the  hard  rubber  used  was 
tlie  article  as  claimed  and  described  in  the  reissues. 

And  it  may  also  be  remarked,  that  a  denial  of  the  in- 
fringement is  wholly  inconsistent  with  the  theory  of  the 
defense  set  up  in  the  answer,  and  mainly  relied  on  by 
counsel.  That  defense  is  not  that  the  defendant  has  not 
need  the  hard  rubber  for  dental  purposes,  but  that  he  had 
a  right  to  use  it  by  the  implied  dedication  of  such  right  to 
the  dental  profession.  This  ground  of  defense  is,  by  a  clear 
implication,  an  admission  of  the  infringement. 

Sut  there  is  the  positive  testimony  of  one  witness  that 
the  defendant.  Berry,  and  all  the  other  defendants  against 
whom  suits  are  pending  in  this  court,  distinctly  admitted 
the  preparation  and  the  use  of  the  hard  rubber  for  dental 
purposes.  As  the  denial  of  the  infringement  in  the  answer 
of  the  defendant  is  not  positive,  and  the  testimony  of  the 
witness  referred  to  is  strongly  corroborated  by  other  facts 
and  considerations  bearing  on  the  question  of  infringement, 
the  fact  is  made  out  to  the  satisfaction  of  the  court.  Upon 
that  issue  there  is  hardly  room  for  a  doubt.  There  is  every  rea- 
son to  conclude  that  hard  rubber  for  dental  purposes  has  been 
in  £^eneral  use  by  the  profession.  It  is  in  evidence  that  fally 
three-fifths  of  the  dentists  in  the  United  States  are  licensed 
tinder  the  Gkx>dyear  patent ;  and  this  fact  evinces  not  only 
the  appreciation  of  the  profession  of  the  article,  but  its  very 
generid  use.  Those  refusing  to  take  licenses  evidently  intend 
to  place  their  defense,  not  on  the  ground  that  they  did  not 
nse  the  article,  but  on  the  ground  of  the  invalidity  of  the 
patent  and  the  dedication  of  its  use  to  the  dental  profession. 

But  it  is  insisted  in  the  argument  of  the  defendant's 
counsel,  though  not  set  up  in  the  answer  as  a  defense,  that 
the  defendant  now  uses  in  his  profession  a  hard  rubber  or 
compound,  made  under  a  patent  to  Edwin  L.  Simpson, 
granted  October  16, 1866.  It  is  claimed  that  the  process 
and  the  product  under  this  patent  are  essentially  different 
from  the  claims  of  the  Nelson  Goodyear  patent,  and  there- 
fore not  an  infringement  of  that  patent.    This  defense,  it  is 
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obviouB,  applies  only  to  the  issue  of  infringemc^nt.  But  it  is 
not  perceived,  if  sustained  by  the  testimony,  that  it  is  an 
answer  to  the  claim  of  the  complainants  as  made  in  their 
bill.  If  the  defendant  has  infringed  by  the  use  of  the 
Goodyear  hard  rubber,  he  is  liable  to  account  for  such  in- 
fringement, though  he  may  have  discontinued  the  use  of 
the  article  charged  as  an  infringement  of  the  Gk>odyear  re- 
issues. If  an  infringement  of  the  complainants'  rights 
under  these  reissues  is  made  out,  the  cessation  to  use  the 
infringing  article  is  no  bar  to  an  i^j  auction  and  a  decree 
for  an  account  I  understand  the  law  to  be  well  settled, 
that,  under  the  circumstances  stated,  the  party  whose  rights 
have  been  invaded  may  claim  protection  against  future  in- 
fiingements,*  and  is  not  obliged  to  rest  on  the  facts  that  the 
party  has  ceased  his  acts  of  infringement. 

But,  as  the  Simpson  patent  is  before  the  court,  and  evi- 
dence has  been  offered,  without  objection,  upon  the  ques- 
tion of  the  identity  of  the  process  and  product  under  it 
with  that  of  the  Qoodyear  patent,  and  the  point  has  been 
discussed  by  counsel,  it  may  be  expected  the  court  will 
pass  upon  that  issue.  In  noticing  this  point,  I  shall  try  to 
be  very  brief. 

And  the  first  obvious  remark  in  reference  to  the  Simpson 
patent  is,  that  it  does  not  claim  a  new  process  for  the  vul- 
canization of  India  rubber,  or  that  the  product  is  essentially 
different  from  that  made  under  the  Goodyear  patent.  In 
this  specification  he  says :  ^*  The  rubber  now  used  for  dental 
purposes  has  incorporated  in  it  large  proportions  of  free 
sulphur  for  the  purpose  of  vulcanizing  the  rubber  after  it 
is  formed."  And  again :  ^^  The  odor  and  taste  occasioned 
by  the  presence  of  this  sulphur  is  extremely  obnoxious  to 
many  persons,  and  occasions  the  principal,  if  not  the  only, 
objection  to  the  use  of  rabber  for  dental  purposes.  To 
overcome  this  objection,  and  produce  vulcanized  rabber  for 
dental  purposes,  without  the  actual  or  apparent  presence  of 
sulphur,  is  the  object  of  my  invention,  and  consists  in  pre- 
paring the  rubber  for  vulcanizing  by  the  introduction  of  a 
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peculiar  vnlcaniising  compound/'  It  is  here  clearly  stated 
that  the  object  of  the  patentee  was  to  rid  the  compound 
used  for  dental  purposes  of  the  unpleasant  taste  or  odor  of 
the  sulphur.  He  then  describes  the  mode  by  which  he  pro- 
poses to  effi^^t  this  object,  as  follows : 

/'  I  first  boil  linseed  or  other  vegetable  oil  to  the  con- 
sistency Of  honey  (this  I  do  to  fetcilitate  the  preparation) ; 
thoroughly  mix  two  ounces  of  benzoin  gnm  with  one  pound 
of  pulyerised  sulphur ;  then  to  each  quart  of  the  boiled  oil 
add  one  pound  of  the  prepared  sulphur,  carefully  subject- 
ing this  mixture  to  a  moderate  heat,  sufficient  only  to  cause 
the  two  substances  to  react  upon  each  other,  until  they  pass 
from  a  semi-fluid  to  a  semi-hard  state,  having  a  honeycomb 
or  spongy  appearance/'  He  adds,  that  benzoin  gum,  **  by 
its  vaporizing  qualities,  more  perfectly  expels  the  fumes  of 
the  sulphur,  as  well  as  the  odor  from  the  oil,  and  renders 
the  compound  nearly,  if  not  perfectly,  odorless,  and  when 
combined  with  India  rubber  or  similar  gum,  and  subjected 
to  a  regulated  heat,  will  cause  the  same  to  undergo  the 
change  known  as  vulcanization."  In  producing  rubber  for 
dental  purposes,  he  requires  to  one  pound  of  India  rubber 
from  ten  to  fourteeen  ounces  of  the  vulcanizing  compound. 
These  are  to  be  thoroughly  mixed  by  being  ground  between 
warm  rollers,  and  coloring  matter  put  in  if  desired.  This 
mixture  is  plastic,  and  being  rolled  into  thin  sheets,  is  pre- 
pared for  use  by  the  dentists.  The  form  of  the  gums  and 
roof  of  the  mouth  being  taken  in  this  plastic  material  in 
the  ordinary  mode,  it  is  vulcanized  by  subjecting  it  to  a 
heat  of  320  degrees  of  Fahrenheit  for  about  four  hours ; 
or,  if  the  heat  is  above  820  degrees,  for  a  less  time.  The 
patentee  claims  ^Hhat  the  plate  thus  prepared  will  be  as 
tasteless  and  odorless  as  a  metal  plate,"  etc. 

The  claim  of  the  patent  is :  ^'  Combining  the  within  de- 
scribed vulcanizing  compound  with  India  rubber,  in  the 
proportion  herein  named,  and  substantially  in  the  manner 
and  for  the  purposes  herein  specified."  The  claim  of  the 
Nelson  Goodyear  patent,  and  the  reissues  under  it,  have 
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been  stated,  and  need  not  here  be  reproduced.  Now, 
Simpson,  in  his  specification  and  claim,  does  not  pretend 
that  by  his  process  he  does  not  produce  the  article  known 
as  hard  rubber,  or  that  it  is  made  without  the  use  of  sul- 
phur, as  required  by  the  Qoodyear  patent.  The  claim  is,  in 
substance,  an  improvement  upon  the  known  process  for  its 
production  by  the  introduction  of  gum  benzoin,  to  deprive 
the  hard  rubber  of  its  sulphurous  taste  and  odor,  and  thus 
render  it  more  acceptable  for  dental  purposes.  The  pro- 
cess of  vulcanization  is  substantially  the  same  as  that  de- 
scribed in  the  Goodyear  patent,  and  the  product  the  same, 
with  the  exception  that  it  is  tasteless  and  odorless. 

As  to  the  identity  of  the  process  under  the  Gk>odyear  and 
Simpson  patents,  the  complainant  has  offered  the  testimony 
of  four  learned  chemical  experts,  who  have  severally  tested 
the  elements  of  the  products  of  both  patents  by  a  rigid 
analysis.  These  experiments  have  been  conducted  with  a 
view  to  ascertain  the  precise  ingredients  and  their  propor- 
tions in  the  compound  described  in  the  Simpson  patent 
Without  stopping  to  state  the  details  of  these  analyses,  as 
set  forth  in  the  testimony  of  these  experts,  it  is  sufficient 
to  say  that  they  harmonize  more  nearly  than  could  be  ex- 
pected in  the  results  attained.  They  find  that  the  com- 
pound described  by  Simpson,  when  vulcanized,  contains 
about  four  ounces  of  sulphur  to  sixteen  ounces  of  rubber. 
Thus  it  is  made  clear  that  the  article  produced  under  the 
Simpson  claim  is  vulcanized  by  essentially  the  same  pro- 
cess, and  has  very  near  the  same  proportions  of  sulphur 
and  rubber  as  claimed  in  the  Goodyear  patent.  These  are 
the  vulcanizing  agents  named  in  that  patent,  when  subject 
to  the  action  of  heat.  The  same  ingredients  and  the  same 
processes  are  claimed  by  the  Simpson  patent,  and  the  pro- 
duct of  the  two  is  essentially  the  same. 

I  can  have  no  hesitation,  therefore,  in  holding  that  the 
use,  for  dental  purposes,  of  hard  rubber  plates  made  under 
the  Simpson  patent,  is  an  infringement  of  the  Nelson 
Goodyear  patent;  and  in  no  aspect  of  the  case  is  the  de* 
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fendant  relieved  from  liability  as  an  iDfringer  by  asserting 
the  use  of  the  product  under  the  Simpson  patent.  While 
it  is  probably  true  that  Simpson  has  made  a  valuable  dis- 
covery in  introducing  into  his  compound  an  ingredient 
whichy  by  its  vaporizing  properties,  prevents  the  unpleasant 
taste  and  odor  of  the  vulcanized  rubber,  when  used  as 
plates  for  artificial  teeth,  and  for  this  invention  may  have 
been  well  entitled  to  a  patent,  he  or  his  licensees  are  not 
protected  in  the  use  of  the  process  and  the  product  as 
claimed  by  and  patented  to  Kelson  Qoodyear. 

I  may  remark,  in  closing,  that  I  am  fully  sustained  in 
this  conclusion  by  the  opinion  of  Judge  Blatchford,  Dis- 
trict Judge  of  the  United  States  for  the  Southern  District 
of  New  York,  in  the  case  of  Goodyear  v.  JEvanSy  3  Fisher, 
390,  recently  before  him,  on  an  application  for  an  in- 
junction to  restrain  the  defendant  from  the  use  of  hard 
rubber  made  under  Simpson's  patent,  as  an  infringement  of 
the  Goodyear  patent.  In  a  printed  opinion  of  the  learned 
judge,  now  before  me,  the  question  is  ably  discussed,  and 
the  conclusion  attained  that  it  was  a  proper  case  for  an  in- 
junction, which  was  accordingly  awarded.  After  noticing 
the  claims  of  the  two  patents,  and  reviewing  the  testimony 
as  to  the  infringement,  the  learned  judge  says:  ^^ Nothing 
more  is  needed  to  establish  clearly  that  the  use  of  the 
Simpson  vulcanized  product  is  an  infringement  of  reissue 
Ko.  557,  and  that  the  manufacture  of  it  by  the  Simpson 
process  is  an  infringement  of  reissue  No.  556."  Concur- 
ring, as  I  do,  in  this  conclusion,  a  decree  for  the  complain- 
ants will  be  entered. 
15 
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(district  court). 
In  the  Matter  of  Hollenshadb.    In  Bankeuptct. 

Pay  men  ta  of  money  to  preferred  creditors,  or  transfers  or  oonyeyances  of 
property,  by  one  adjudicated  a  bankrupt  on  his  own  petition,  made  be- 
fore the  passage  of  the  bankrupt  act  of  Karcb  2, 1867,  though  fraoda- 
lent,  are  not  a  bar  to  the  discharge  of  the  bankrupt. 

Section  29  of  the  act,  specifying  what  shall  be  a  bar  to  a  discharge,  clearly 
distinguishes  between  fraudulent  acts  committed  h^vre  and  9JUf  the 
passage  of  the  act. 

As  to  fraudulent  transfers  prior  to  the  passage  of  the  act,  section  35  shows  it 
was  not  the  intention  of  Congress  they  should,  with  one  exception, 
constitute  a  bar  to  a  discharge.  That  section  provides  that  all  fraada- 
lent  transfers,  etc.,  shall  be  void,  and  makes  it  the  duty  of  the  assignse 
to  sue  for  and  recover,  for  the  benefit  of  creditors,  all  property  of  the 
bankrupt  fraudulently  assigned  or  conveyed. 

Henry  Snow  bxlA  Wm.  B.  Caldwell j  for  bankrupt. 
Thomas  Bartley  and  22,  M.  Corwine^  for  creditors. 

Opinion  of  the  Court  : 

Jacob  W.  HoUenshade  has  been  adjudged  a  bankrnpt,  on 
his  own  petition,  and  has  filed  his  application  with  the 
register  for  his  discharge.  Notice  of  this  application  has 
been  given  to  his  creditors,  and  a  portion  of  them  have 
filed  objections  to  his  discharge. 

John  W.  Sibbett,  one  of  the  creditors,  has  set  out)  at 
great  length  and  with  great  particularity,  the  grounds  of 
his  opposition  to  the  discharge  of  the  bankrupt  Sylvester 
W.  Bard,  and  several  other  creditors,  have  joined,  in  a  sep- 
arate paper,  in  a  statement  of  their  objections  to  his  dis- 
charge. As  both  these  papers  contain  the  same  groands 
of  opposition,  it  will  be  unnecessary  to  note  them  separately* 
Both  set  forth  nine  reasons  against  a  discharge.  To  seven 
of  these  HoUenshade  has  filed  exceptions  in  the  nature  of  a 
demurrer.    And  the  question,  therefore,  for  the  decision  of 
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the  court  is,  whether  the  seven  exceptions,,  or  any  portion 
of  them,  if  the  facts  stated  are  true,  are  a  legal  bar  to  the 
discharge  of  the  bankrupt. 

For  the  purposes  of  a  decision  of  the  question  before 
the  court,  it  will  not  be  necessary  to  notice,  in  detail,  the 
facts  set  out  in  the  objections  on  file.  Those  excepted  to 
aver  sundry  transfers  and  conveyances  of  property,  and 
payments,  by  Hollenshade,  in  the  early  part  of  February, 
1867,  with  the  knowledge  of  his  insolvency  and  in  contem- 
plation of  bankruptcy,  to  certain  favored  creditors,  and 
with  intent  fraudulently  to  prefer  them  to  other  cred- 
itors. There  is  also  an  averment  that,  at  the  same  time, 
and  with  the  same  fraudulent  intent,  the  said  Hollenshade 
conveyed  to  his  wife  large  amounts  of  property,  real  and 
personal.  These,  it  is  alleged  by  the  objecting  creditors, 
are  in  contravention  of  the  spirit  and  intent  of  the  bank- 
rupt act  of  March  2, 1867,  and  sufficient,  in  law,  to  prevent 
the  discharge  of  the  bankrupt. 

The  single  question  to  be  decided  is,  whether  payments, 
or  transfers  and  conveyances  of  property,  made  prior  to 
the  passage  of  the  bankrupt  act  by  one  in  insolvent  cir- 
cumstances, and  with  the  unconcealed  purpose  of  preferring 
a  part  of  his  creditors,  constitute  a  legal  objection  to  his 
discharge. 

The  decision  of  this  question  depends  wholly  on  the  pro- 
visions of  the  statute.  If  they  are  plain  and  intelligible, 
nothing  is  left  to  the  decision  of  the  court,  whatever  may 
be  its  views  of  the  policy  of  the  statutory  enactments. 

Section  29  of  the  bankrupt  act  sets  forth,  at  great  length, 
and  with  studied  regard  to  detail,  the  grounds  or  reasons 
which  shall  prevent  a  bankrupt  from  obtaining  a  final  dis- 
charge. There  are  no  less  than  seventeen  acts  enumerated 
in  that  section,  any  one  of  which  will  bar  a  discharge.  The 
section  is  too  long  to  be  quoted  at  length,  nor  is  it  necessary 
to  a  decision  of  the  question  before  the  court.  With  a  sin- 
gle exception,  the  acts  enumerated  must  have  transpired  since 
the  passage  of  the  bankrupt  act.   That  exception  is  found  in 
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the  following  clause :  ^'  Or  if  within  four  months  before  the 
commencement  of  such  proceedings  (that  is,  filing  his  peti- 
tion in  bankruptcy),  he  has  procured  his  lands,  goods, 
money,  or  chattels  to  be  attached,  sequestered,  or  seized  on 
execution."  The  section  then  proceeds,  "or  if^  since  the 
passage  of  this  cLct"  he  has  been  guilty  of  any  of  the  acts 
specified,  he  shall  not  receive  a  discharge.  Among  these  acts, 
the  following,  relating  to  the  transfer  or  conveyance  of  his  ' 
property,  is  found :  "  Or  if  he  has  given  any  fraudulent  pref- 
erence, contrary  to  the  provisions  of  this  act,  or  made  any 
fraudulent  payment,  gift,  transfer,  conveyance,  or  assign- 
ment of  any  part  of  his  property ; "  .  .  .  "  or  if  he  has, 
in  contemplation  of  becoming  a  bankrupt,  made  any  pledge, 
payment,  transfer,  assignment,  or  conveyance  of  any  part 
of  his  property,  directly  or  indirectly,  absolutely  or  condi- 
tionally, for  the  purpose  of  preferring  any  creditor  or  per- 
son having  a  claim  against  him,  or  who  is  or  may  be  under 
any  liability  for  him,  or  for  the  purpose  of  preventing  the 
property  from  coming  into  the  hands  of  the  assignee,  or 
from  being  distributed  under' this  act,  in  satisfaction  of 
his  debts."  Kow,  it  is  obvious  that  these  fraudulent  acts, 
thus  enumerated  as  acts  that  will  bar  a  discharge,  with  the 
exception  before  stated,  must  have  been  committed  after 
the  bankrupt  act  passed.  The  words  before  quoted,  ^^  since 
the  passage  of  this  acty'  apply  to  and  limit  the  meaning  of  all 
the  subsequent  enumerations.  There  was  certainly  no  ne- 
cessity for  incumbering  the  section  with  the  useless  prefix 
of  these  words  to  each  specific  act  subsequently  designated 
as  bar  to  a  discharge. 

Section  85  of  the  act  shows  clearly  that  it  was  not  the 
intention  of  Congress  that  fraudulent  acts,  committed  prior 
to  the  passage  of  the  law,  should  prevent  the  bankrupt's 
discharge.  It  declares  that  any  fraudulent  disposition  of 
property  by  an  insolvent,  in  contemplation  of  insolvency, 
shall  be  absolutely  void ;  and  the  assignee  of  the  bankrupt 
is  authorized  to  sue  for  and  recover  any  property  frauda- 
lently  assigned  or  conveyed,  or  the  value  thereof,  as  assets 
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of  the  bankrapt.  And,  if  it  be  true  that  HoUenshade  has 
disposed  of  his  property  in  the  fraadulent  manner  asserted 
in  the  objections  filed  to  his  discharge,  it  would  be  the  duty 
of  the  assignee,  by  a  proper  judicial  proceeding,  to  have  the 
facts  investigated ;  and  it  would  be  the  obvious  duty  of  the 
court,  if  the  fraud  was  substantiated,  to  declare  the  trans- 
fers and  conveyances  void,  and  adjudge  the  property  to  be 
vested  in  the  assignee,  for  the  benefit  of  creditors.  That 
it  was  the  intention  of  Congress,  that  frauds  committed 
prior  to  the  passage  of  the  act  should  be  thus  investigated, 
and  the  rights  of  creditors  thus  protected,  is  most  obvious. 
It  certainly  was  not  contemplated  nor  intended  that  these 
questions  of  fraud  should  be  tried  and  decided  on  objec- 
tions made  to  the  discharge  of  the  bankrupt,  in  which  the 
transferees  or  grantees  of  the  property  are  not  parties  and 
have  no  opportunity  of  asserting  and  vindicating  their 
rights. 

But  the  pressure  of  other  duties  will  not  permit  a  more 
thorough  investigation  of  this  question ;  and  I  am  relieved 
from  the  necessity  of  doing  so  by  a  very  learned  judicial  de- 
cision, in  which  this  point  is  elaborately  considered  and  de- 
cided. I  refer  to  a  decision  of  Judge  Field,  reported  in  the 
August  number  of  the  American  Law  Register ,  vol.  7,  p.  618. 
After  a  critical  analysis  of  section  29  of  the  bankrupt  act,  the 
learned  judge  reaches  the  conclusion  that  ^^a  fraudulent 
conveyance  made,  or  a  fraudulent  preference  given,  before 
the  passage  of  the  bankrupt  act,  are,  neither  of  them,  good 
grounds  on  which  to  oppose  a  discharge.''  And  again: 
"By  the  term* fraudulent  preference,'  used  in  item  9  of  sec- 
tion 29,  is  meant  only  a  preference  in  fraud  of  the  bankrupt 
act;  that  is,  contrary  to  its  provisions."  Receiving  Judge 
Field's  argument  on  this  point  as  altogether  conclusive,  I 
can  not  hesitate  to  adopt  it  and  follow  his  decision.  I  am 
sustained,  in  this  view  of  the  bankrupt  act,  by  the  published 
works  of  the  learned  commentators  upon  it.  James  on 
the  Bankrupt  Act,  129 ;  Avery  &  Hobbs,  214. 
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The  first  six  grounds  of  opposition  to  the  discharge  are 
therefore  overruled. 

The  seventh,  eighth,  and  ninth  objections  seem  to  be 
within  the  enumeration  of  section  29,  of  the  grounds  which 
will  be  a  bar  to  a  discharge.  These  are  therefore  referred 
to  Register  E.  P.  Cranch,  who  will  take  the  testimony  and 
report  the  same  to  this  court. 

I  may  state,  that  after  the  foregoing  was  written,  I  no- 
ticed, among  the  papers,  a  farther  objection  to  the  discharge 
of  the  bankrupt,  by  J.  M.  Y.  Lee,  asserting  that  he  is  a 
creditor,  and  setting  forth  a  ground  of  opposition  arising 
from  a  transaction  occurring  since  the  passage  of  the  bank- 
rupt law.  It  is  not  indorsed  as  filed,  and  the  court  is  not  ad- 
vised when  it  was  filed.  The  counsel  for  the  bankrupt  not 
having  seen  this  paper,  I  have  declined  including  it  in  the 
order  for  the  reference  to  the  register.  If  counsel  consent 
that  it  should  be  referred,  with  the  other  objections,  it  may 
be  included  in  the  order.  If  they  wish  toexcept  to  it,  they 
can  be  heard  hereafter. 


(circuit  court.) 
Frakcis  Duklbvy  v.  a.  L.  Mowry. 

Where  the  evidence  shown  that  certain  bonds  were  placed  in  the  hands  of 
defendant  by  plaintiff,  to  be  disposed  of  by  him  on  the  same  terms  ss 
his  own  bonds,  and  that  he  sold  the  same  for  fifty  cents  on  the  dollar 
and  accounted  to  the  plaintiff  at  the  rate  of  thirty-seven  and  a  half 
cents  on  the  dollar,  such  defendant  is  liable  to  the  plaintiff  for  the  dif- 
ference between  the  two  rates,  subject  only  to  a  deduction  for  reaion- 
able  charges. 

The  statute  of  limitations  does  not  commence  mnning  until  the  plaintilTifl 
apprised  of  the  fact  that  the  bonds  were  sold  at  a  higher  rate  than 
that  at  which  the  defendant  accounted  to  the  plaintiff  for  them. 

The  statute  of  Ohio  fixes  the  bar  at  six  years,  but  that  period  not  having 
elapsed  between  such  discovery  and  the  commencement  of  this  action, 
the  plaintiff's  claim  is  not  barred. 
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J2.  M.  Gorwiney  for  plaintiff. 
Burnett  ^  FoUetty  for  defendant. 

CHABeB  OF  THB  CoTTBT : 

The  material  facts  touching  the  controversy  between 
these  parties  are  not  in  dispute.  These  facts  seem  to  be,  in 
substance,  that  in  the  year  1859,  the  plaintiff  was  the 
holder  and  owner  of  twenty-one  thousand  dollar  bonds  of 
the  Covington  and  Lexington  railroad,  secured  by  the 
third  mortgage  on  the  road.  The  defendant,  at  the  same 
time,  was  the  owner  of  sixty-one  bonds  of  $1,000  each, 
which  he  desired  to  sell.  The  plaintiff  transferred  to  the 
defendant  the  twenty-one  bonds  held  by  him,  with  the 
understanding,  as  be  claims,  that  the  defendant  was  to  ac- 
count to  him  for  the  amount  for  which  the  bonds  should  be 
sold. 

The  plaintiff  alleges  that  in  September,  1859,  the  defend- 
ant made  a  sale  of  eighty-one  bonds,  including  the  twenty- 
one  transferred  by  him,  at  the  rate  of  fifty  cents  on  the 
dollar;  and  that  defendant  reported  the  sale  at  only  thirty- 
seven  and  a  half  cents  on  the  dollar,  at  which  rate  he  settled 
with  the  plaintiff. 

The  claim  in  this  action  is  for  the  difference  between 
fifty  and  thirty-seven  and  a  half  cents  on  the  dollar  on  the 
twenty-one  bonds  transferred  by  the  plaintiff  to  the  defend- 
ant. The  defendant  has  filed  the  plea  of  the  general  issue, 
which  denies  the  cause  of  action^  and  also  a  plea  of  the 
statute  of  limitations. 

Both  the  parties  have  testified  as  witnesses  in  the  case, 
and  the  only  question  for  the  decision  of  the  jury  is,  whether 
from  the  facts  in  evidence  there  was  an  absolute  sale  of  the 
twenty-one  bonds  to  the  defendant  at  the  rate  he  might  be 
able  to  effect  a  sale  in  the  market,  or  whether  they  were 
put  into  his  hands,  as  the  agent  or  bailee  of  the  plaintiff, 
with  tlhe  implied  understanding  that  the  defendant  was  to 
account  for  the  proceeds  at  the  rate  at  which  a  fair  sale 
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should  be  effected.  The  jury  have  heard  the  evidence  ad- 
duced by  the  parties  bearing  upon  this  issue.  It  is  not  the 
intention  of  the  court  to  detain  the  jury  by  any  detailed 
statement  of  the  facts  in  proof.  They  will  decide  for 
themselves  upon  the  weight  and  conclusiveness  of  the  evi- 
dence. And  it  will  be  only  necessary  for  the  court  to 
remind  the  jury,  that  if,  as  claimed  by  the  defendant, 
there  was  a  positive  sale  by  the  plaintiff  of  the  twenty-one 
bonds  at  a  price  agreed  on,  the  absolute  property  in  the 
bonds  was  thereby  vested  in  the  defendant,  and  he  had  a 
perfect  right  to  sell  them  at  the  best  price  he  could  procure, 
and  he  can  not  be  held  liable  to  the  plaintiff  beyond  the 
rate  agreed  to  be  paid.  If  he  purchased  at  thirty-seven  and 
a  half  for  the  dollar  and  sold  at  fifty  cents,  the  advance  or 
profit  belongs  to  him.  On  the  other  hand,  if  the  jury  find 
that  without  any  price  named  or  agreed  on  when  the 
twenty-one  bonds  were  delivered  to  the  defendant,  he  took 
them  as  the  agent  or  bailee  of  the  plaintiff,  it  is  beyond  dis- 
pute that  he  is  bound  to  account  for  the  actual  price  for 
which  they  were  sold,  subject  only  to  a  deduction  for  rea- 
sonable charges  for  commission.  And  here  it  is  suggested 
as  worthy  of  the  consideration  of  the  jury,  whether  the 
evidence  of  the  defendant  establishes  the  fact  of  an  abso- 
lute sale  of  the  bonds.  If  his  statement  was  understood 
by  the  court,  it  was  to  the  effect  that  the  bonds  were  placed 
in  his  hands  by  the  plaintiff  to  be  disposed  of  on  the  same 
terms  as  his  own.  And  if  the  jury  find  this  to  be  the  trae 
character  of  this  transaction,  and  that  the  bonds  were  sold 
at  fifty  cents  on  the  dollar,  and  that  the  defendant  ac- 
counted to  the  plaintiff  at  the  rate  of  thirty-seven  and  a 
half  cents  on  the  dollar,  it  follows  clearly  as  a  legal  result, 
that  the  defendant  is  liable  to  the  plaintiff  for  the  difference 
between  those  two  rates. 

It  is  not  necessary  to  discuss  the  question  arising  on  the 
plea  of  the  statute  of  limitations,  for  the  statute  can  not  be 
held  to  commence  running  until  the  plaintiff  was  apprised 
of  the  fact  that  the  bonds  were  sold  at  a  higher  rate  than 
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that  at  which  the  defendant  accounted  to  the  plaintiflPl 
The  claim  for  the  difference,  for  which  this  action  is  brought, 
dates  only  from  the  time  when  the  plaintiff  became  ac- 
quainted with  the  actual  price  for  which  the  bonds  were 
sold.  The  statute  of  Ohio  fixes  the  bar  at  six  years,  but 
six  years  had  not  elapsed  between  that  discovery  and  the 
commencement  of  this  action.  In  this  view,  it  is  clear  the 
plaintiff's  claim  is  not  barred. 


(district  court.) 

The  United  States  v.  Steamboat  Henry  C.  Hometer  and 

Cargo. 

The  policy  of  the  legiglation  of  CoiigreBs  and  the  action  of  the  executive 
department  of  the  United  States,  in  reference  to  commercial  inter- 
course between  the  loyal  and  insurgent  States  prior  to  March  31,  1863, 
was  to  prohibit  trade  with  the  insurrectionary  States,  not  only  in  all 
articles  contraband  of  war  in  the  strict  sense  of  tbe  term,  but  all  other 
articles  which  could  be  us'ed  by  the  insurgents  to  strengthen  and  sup- 
port the  rebellion. 

Under  rule  20  of  the  regulations  of  the  treasury  department  of  Sep- 
tember 11,  1863,  loyal  persons  were  authorized  to  obtain  permits  to 
purchase  for  money,  other  than  gold  or  silver,  any  of  the  products  of 
the  country,  within  the  lines  of  national  military  occupation,  except 
when  prohioited  by  order  of  the  general  commanding  the  department 
or  other  special  military  order,  and  to  transport  said  products  to 
market. 

Dry  goods,  groceries,  and  medicines,  sold  to  the  inhabitants  along  the  Mis- 
sissippi river,  in  the  year  1864,  were  not  articles  contraband  of  war  by 
the  legislation  of  Congress  or  the  regulations  of  the  treasury  depart- 
ment, or  by  the  law  of  nations. 

A  steamboat  having  a  permit  from  a  special  treasury  agent  to  engage  in 
purchasing  cotton  along  the  borders  of  the  Mississippi  river,  within  the 
limits  of  the  States  of  Mississippi  and  Arkansas,  was  ftilly  authorised 
in  May,  1864,  under  the  statutes  of  the  United  States,  the  President's 
proclamations  and  the  instructions  of  the  secretary  of  the  treasury,  to 
make  such  purchases,  and  the  forfeiture  of  said  boat  and  her  cargo 
was  not  incurred  by  engaging  in  such  trade. 
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District  Attorney^  for  United  States. 
Lincoln^  Smiih  f  Wamockj  for  claimants. 

Opinion  op  the  Court: 

This  is  a  libel  of  infornoiation  against  the  steamboat 
Henry  C.  Homejer  and  cargo,  including  some  nineteen 
thousand  dollars  in  United  States  treasury  notes.  The 
grounds  on  which  a  decree  of  condemnation  is  claimed,  are 
stated  in  different  forms  in  the  libel,  not  necessary  to  be 
minutely  noticed.  They  embrace  substantially  the  charge 
that  the  steamboat  was  engaged  in  illicit  trade  and  com- 
merce in  violation  of  law  and  the  regulations  of  the 
secretary  of  the  treasury  :  1.  In  having  on  board  goods 
and  merchandise  intended  for  sale  and  barter  to  rebels  at 
places  and  within  States  in  rebellion,  which  were  contraband 
of  war,  and  designed  to  give  aid  and  comfort  to  the  rebell- 
ion ;  2.  That  the  employes  and  agents  of  the  owners  of  the 
boat  purchased  cotton  from  persons  and  in  States  in  rebell- 
ion, and  attempted  to  transport  the  same  to  a  loyal  State, 
without  lawful  authority. 

Edward  Parkman  and  Jesse  W.  Page,  a  mercantile  firm 
at  Memphis,  in  the  State  of  Tennessee,  have  intervened  as 
claimants  of  the  boat  and  cargo,  and  have  filed  their  an- 
swer, denying,  in  general  terms,  all  the  allegations  of  the 
libel  charging  illicit  or  unlawful  trade  or  commerce. 

The  facts,  in  outline,  are  that  the  steamer  left  the  port  of 
Memphis,  in  April,  1864,  and  proceeded  to  Vicksburg,  where 
purchases  of  various  articles  of  merchandise  were  made  by 
the  agent  of  Parkman  k  Page  for  barter  and  sale  in  procur- 
ing cotton  along  the  banks  of  the  Mississippi  river,  in  the 
States  of  Mississippi  and  Arkansas,  then  in  rebellion 
against  the  United  States.  These  purchases  were  made  of 
different  persons,  and  amounted  to  $7,917.71.  The  articles 
consisted  chiefly  of  dry  goods,  groceries,  boots  and  shoes, 
and  medicines.  The  bills  of  these  articles  are  exhibited  in 
evidence,  each  bill  indorsed  by  Milton  Kennedy,  as  local 
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special  agent  of  the  treasury  department  at  Yicksburg,  as 
approved  by  him.  In  connection  with  these  bills  of  pur* 
chase  is  a  permit,  signed  by  said  Kennedy,  in  his  official 
capacity,  in  which  the  articles  are  designated  as  family  sup- 
plies, and  are  permitted  to  go  to  the  States  of  Mississippi 
and  Arkansas  *^  to  be  exchanged  for  cotton  with  loyal  citi- 
sens,  subject  to  the  approval  of  the  commanders  of  gun- 
boats/' It  is  also  a  fact  in  the  case,  that  Parkman  &  Page 
had  furnished  their  agent  with,  and  placed  on  board  the 
steamer,  $25,000  in  United  States  currency,  intended  to  be 
used  in  the  purchase  of  cotton.  The  steamer  proceeded  to 
several  points  on  the  Arkansas  side  of  the  Mississippi,  and 
had  purchased  one  hundred  and  nineteen  bales  of  cotton, 
when  the  boat  and  cargo,  including  $19,000  in  greenbacks, 
were  seized  under  a  military  order,  as  engaged  in  unlawful 
trade  with  rebels,  to  be  libelled  and  proceeded  against  as 
forfeited  to  the  United  States. 

The  question  for  the  decision  of  the  court  is,  whether  this 
property  is  forfeited  under  the  acts  of  Congress  and  the 
treasury  regulations  applicable  to  the  transactions  in  ques- 
tion. 

The  first  legislation  on  the  subject  of  commercial  inter- 
course with  States  and  persons  in  rebellion  requiring  the 
notice  of  the  court,  is  found  in  section  5  of  the  act  of  Congress 
of  July  18, 1861.  It  provides,  that  when  the  President  by 
his  proclamation  shall  have  declared  the  inhabitants  of  any 
State,  or  any  part  of  a  State  in  insurrection  against  the 
United  States,  *^  all  commercial  intercourse  by  and  between 
the  same  and  citizens  thereof  and  the  citizens  of  the 
rest  of  the  United  States  shall  cease  and  be  unlawful,  .  • 
•  •  •  and  all  goods  and  chattels,  wares  and  merchandise, 
coming  from  said  State  or  section  into  other  parts  of  the 
United  States,  and  all  proceeding  to  such  State  or  section  by 
land  or  water,  shall,  together  with  the  vessel  or  vehicle  con- 
veying the  same,  ....  be  forfeited  to  the  United 
States :  provided,  however,  that  the  President  may,  in  his 
discretion,  license  and  permit  commercial  intercourse  with 
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any  such  part  of  said  State  or  section,  the  inhabitants  of 
which  are  so  declared  in  a  state  of  insurrection,  in  such  ar- 
ticles, and  for  such  time  and  by  such  persons,  as  he  in  his 
discretion  may  think  most  conducive  to  the  public  interest; 
and  such  intercourse,  so  far  as  by  him  licensed,  shall  be  con- 
ducted and  carried  on  only  in  pursuance  of  rules  and  regu- 
lations prescribed  by  the  secretary  of  the  treasury."  In 
pursuance  of  this  law,  the  President  issued  his  proclamation 
August  16,  1861,  declaring  what  States  were  then  in  re- 
bellion, excepting,  however,  from  its  operation  West  Vir- 
ginia and  such  other  of  the  enumerated  seceded  States  as 
might  return  to  their  allegiance,  or  might  from  time  to  time 
be  controlled  by  the  forces  of  the  United  States;  and  in 
the  language  of  the  above-recited  section  of  the  act  of  Con- 
gress, declaring  all  commercial  intercourse  unlawful,  and 
all  property  attempted  to  be  transported  without  license  or 
permission  of  the  President  through  the  secretary  of  the 
treasury,  forfeited  to  the  United  States. 

The  next  act  of  Congress  on  this  subject  was  that  of  May 
20,  1862,  supplementary  to  the  act  before  referred  to. 
Section  3  of  the  act  authorized  the  secretary  of  the  treas- 
ury to  prohibit  the  transportation  of  any  goods,  wares,  and 
merchandise,  of  whatever  character  and  whatever  might  be 
their  ostensible  destination,  whether  by  land  or  water,  in  all 
cases  in  which  he  might  have  reason  to  believe  they  were 
intended  for  any  place  in  the  possession  or  under  the  con- 
trol of  the  insurgents,  or  there  was  imminent  danger  that 
they  might  fall  into  their  possession  or  under  their  control. 
And  the  secretary  of  the  treasury  was  authorized  to  make 
such  rules  and  regulations  as  were  necessary  to  carry  out 
the  objects  of  the  law.  And  all  property  transported,  or 
attempted  to  be  transported,  in  violation  of  the  law  or  the 
rules  of  the  secretary,  was  to  be  forfeited  to  the  United 
States. 

The  next  act  of  the  government  requiring  notice  in  this 
question  is  the  proclamation  of  the  President  of  March  31, 
1868,  declaring  all  commercial  intercouse  between  the  in- 
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habitants  of  the  iDsurrectionary  States,  with  certain  excep- 
tions stated,  unlawful,  unless  licensed  and  conducted  accord- 
ing to  the  act  of  July  18, 1861,  and  the  rules  of  the  secre- 
tary of  the  treasury;  and  declaring  that  ^^all  cotton,  to- 
bacco, and  other  products,  and  all  other  goods  and  chattels, 
wares  and  merchandise,  coming  from  said  States,  with  the 
exceptions  aforesaid,  into  other  parts  of  the  United  States, 
.  .  .  .  without  the  license  or  permission  of  the  Presi- 
dent, through  the  secretary  of  the  treasury,  will,  together 
with  the  vessel  or  vehicle  conveying  the  same,  be  forfeited 
to  the  United  States." 

The  next  proclamation  of  the  President  is  that  of  the  same 
date  as  that  just  referred  to.  It  is  noteworthy  as  indicating 
a  change  in  the  policy  of  the  government,  and  a  relaxation, 
in  some  respects,  of  the  rigid  rules  which  bad  before  been 
regarded  as  necessary  in  reference  to  the  commercial  inter- 
course between  the  States  and  sections  in  insurrection  and 
the  loyal  States.  After  referring  to  the  act  of  July  18, 
1861,  and  the  previous  proclamations  prohibiting  all  com- 
mercial intercourse  between  the  people  of  the  insurgent 
States,  and  the  people  of  the  other  parts  of  the  United 
States  except  as  it  should  be  carried  on  und^r  the  regula- 
tions of  the  treasury  department,  it  recites,  ^^  that  a  partial 
restoration  of  such  intercourse  between  the  inhabitants  of 
sundry  places  and  sections  heretofore  declared  in  insurrec- 
tion, .  .  .  and  the  citizens  of  the  rest  of  the  United 
States,  will  favorably  affect  the  public  interests,"  and  declares 
as  lawful  "  such  commercial  intercourse  between  the  citizens 
of  loyal  States  and  the  inhabitants  of  such  insurrectionary 
States,  in  the  cases  and  under  the  restrictions  described  and 
expressed  in  the  regulations  prescribed  by  the  secretary  of 
the  treasury  bearing  even  date  with  these  presents,  or  in 
such  other  regulations  as  he  may  hereafter,  with  my  ap- 
proval, prescribe." 

The  legislation  of  Congress  and  the  action  of  the  execu- 
tive department  of  the  government,  in  reference  to  com- 
mercial intercourse  between  the  loyal  and  insurgent  States, 
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is  noticed  as  indicative  of  its  policy  ap  to  the  date  of  the 
two  proclamations  of  March  31, 1863.  That  policy  was 
obviously  to  prohibit  trade  with  the  insurrectionary  States, 
not  only  io  all  articles  contraband  of  war  in  the  strict 
sense  of  the  term,  bat  all  other  articles  which  coald  be 
used  by  the  insurgents  to  strengthen  and  support  the  rebell- 
ion. It  was  obviously  of  the  greatest  importance  that 
stringent  measures  should  be  adopted  to  prevent  the  ship- 
ment or  transportation  of  all  breadstuffi,  meat,  and  other 
agricultural  products  of  the  fertile  North,  which  conld  be 
used  to  support  the  armies  and  the  people  of  the  rebel 
States,  and  to  prohibit  all  other  commercial  intercourse 
which  should  give  aid  and  comfort  to  the  rebellion.  But 
as  the  war  progressed,  and  military  possession  and  control 
of  large  portions  of  the  rebellious  States  were  gained,  it 
was  obvious  that  some  modification  of  the  previous  restric- 
tions was  demanded  by  the  public  interests.  The  govern- 
ment and  the  people  of  the  Korth  were  greatly  in  need  of 
cotton,  the  staple  product  of  the  rebellious  States,  and 
great  inconvenience  and  injury  were  experienced  in  the 
I^orth  from  the  deficient  supply  and  high .  price  of  that 
article.  The  President  of  the  United  States,  in  the  proc- 
lamation of  March  31, 1863,  says  distinctly  that  the  pub* 
lie  interests  require  a  partial  restoration  of  commercial 
intercourse  ^^  between  the  inhabitants  of  sundry  places  and 
sections  heretofore  declared  in  insurrection,"  and  in  ex- 
press terms,  under  the  authority  of  the  act  of  Congress, 
sanctions  and  licenses  such  intercourse,  subject  to  the  re- 
strictions and  regulations  that  may  be  prescribed  by  the 
secretary  of  the  treasury. 

On  September  11, 1863,  the  secretary  of  the  treasury, 
with  the  approval  of  the  president,  promulgated  regula- 
tions by  which  this  permitted  commercial  intercourse  was 
to  be  carried  on.  These  rules  are  numerous  and  somewhat 
complicated  in  their  character.  I  do  not  propose  to  notice 
the  various  rules  thus  prescribed,  which  have  been  referred 
to  in  the  argument;  nor  to  discuss  or  decide  the  point 
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Btrennoasly  insisted  on  by  the  counsel  for  these  claimants, 
namely,  that  some  of  these  involve  the  exercise  of  legisla- 
tive powers,  which  Congress  has  not  delegated  to  the  ez- 
ecative  department  of  the   government,  and  which   are, 
therefore,  of  no  validity.    I  do  not  think  it  necessary  to 
pass  on  this  question  in  the  present  case.   I  shall,  therefore, 
limit  myself  to  the  question,  whether,  conceding  the  au- 
thority of  the  treasury  department  to  adopt  the  rules  in 
question,  the  property  libelled  in  this  case  is  subject  to 
forfeiture.    The  claim  of  the  government  asserted  in  the 
libel,  as  already  noticed,  is  the  forfeiture,  not  only  of  the 
steamboat,  the  cotton  on  board,  and  the  merchandise  pur- 
chased at  Vicksburg,  but  also  nineteen  thousand  dollars  in 
United  States  treasury  notes.    The  total  value  of  these  is 
large,  and  a  decree  of  forfeiture  will  seriously  aiFect  the 
interests  of  these  claimants.     This   being  a   proceeding 
under  a  highly  penal  statute,  it  is  a  case  in  which  the  right 
to  such  a  decree  must  be  made  out  atrictissimi  juris.    And 
no  presumptions  or  conclusions  are  allowable,  unfavorable 
to  the  claimants,  unless  based  on  clear  and  indisputable 
facts,  and  sustained  and  demanded  by  the  positive  and 
explicit  requirements  of  the  law.    And  further,  if  the  facts 
show  clearly  that  the  parties  charged  with  the  violation  of 
the  trade  regulations  applicable  to  the  western  rivers,  have 
been  actuated  by  no  disloyal  motive,  and  have  evinced  a 
purpose  and  a  desire  to  conform  strictly  to  those  regula- 
tions in  all  the  transactions  involved,  the  court  will  not,  on 
grounds  purely  technical,  base  a  decree  of  condemnation. 
A  just  government  does  not  demand  such  an  invasion  of 
the  great  principles  of  jiistice. 

The  first  inquiry  presented  is,  was  the  steamboat  Ho- 
meyer  legally  authorized  or  permitted  to  purchase  cotton 
along  the  shores  of  the  Mississippi  river,  in  the  States  of 
Arkansas  and  Mississippi?  The  twentieth  rule  of  the 
treasury  regulations  of  September  11,  1868,  declares  that 
**  all  proper  and  loyal  persons  may  apply  in  the  prescribed 
form  to  the  proper  supervising  special  agent,  or  an  assistant 
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special  agent  designated  by  him,  for  authority  to  purchase 
for  money,  other  than  gold  or  silver,  any  of  the  products 
of  the  country  within  the  lines  of  national  military  occu- 
pation in  his  agency,  except  when  prohibited  by  order  of 
the  general  commanding  department,  or  other  special  mil- 
itary order,  and  to  transport  the  same  to  market."  Then 
follow  certain  regulations,  directory  to  the  treasury  officials, 
pointing  out  .specifically  the  preliminaries  necessary  before 
granting  authority  to  engage  in  this  trade.  It  was  under 
this  rule  that  the  claimants,  Parkman  &  P&ge,  applied  to, 
and  obtained,  from  the  proper  treasury  official  at  Memphis, 
a  permit  to  purchase  cotton  along  the  Arkansas  side  of  the 
Mississippi,  and  convey  the  same  to  market.  This  permit 
as  granted  was  not  exhibited  in  evidence  at  the  hearing  of 
this  case,  not  being  at  that  time,  as  I  understood  the  claim- 
ants' counsel,  in  their  possession,  or  within  their  control. 
Parol  evidence,  however,  was  offered,  and  admitted  without 
objection,  that  such  permit  had  been  issued  to  the  claim- 
ants ;  and  also  that  the  steamer  had  procured  the  proper 
clearance  from  the  surveyor  of  customs  at  Memphis.  In 
the  argument,  the  non-existence  of  the  permit  was  insisted 
on  by  the  counsel  for  the  government  as  one  ground  of 
forfeiture.  The  objection  to  the  parol  evidence  of  the  per- 
mit not  having  been  made  when  it  was  offered  at  the  hear- 
ing, I  suppose  it  can  not  be  relied  on  as  available  to  exclude 
it  from  the  consideration  of  the  court.  The  presumptions 
arb  strong,  if  not  conclusive,  that  the  boat  was  fully  and 
legally  authorized  to  engage  in  this  trade.  Memphis  was 
then  under  martial  law,  and,  it  may  well  be  inferred,  the 
military  authorities  were  vigilant  in  preventing  any  boat 
from  leaving,  unless  assured  that  proper  license  had  been 
granted,  and  that  she  was  not  about  to  engage  in  illicit 
trade.  Moreover,  there  was  on  board  a  treasury  officia!, 
called  an  agency  aid,  whose  special  duty  it  was  to  super- 
vise the  doings  of  the  boat,  and  to  detect  all  violations  of 
law  and  of  the  treasury  regulations.  In  addition  to  this, 
the  steamer  was  under  the  surveillance  of  every  gunboat 
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on  the  river,  and  liable  at  any  moment  to  be  arrested  for 
any  act  committed  or  omitted,  in  disregard  of  the  law  and 
the  rales  governing  the  trade.  It  is  not  reasonable  to  pre- 
same  that  the  steamer  would  have  been  permitted  to  depart 
from  Memphis,  and  to  engage  in  the  cotton  trade,  without 
due  authority. 

But  if  there  were  any  reasons  to  doubt  the  sufficiency  of 
the  evidence  offered  at  the  hearing,  in  relation  to  the  per- 
mit  granted  to  the  claimants,  I  think  they  are  now  removed. 
It  now  appears  that  their  counsel  have  procured  sundry  per- 
mits issued  to  them  during  the  latter  part  of  the  winter  of 
1864,  which,  by  agreement  of  counsel,  have  been  exhibited 
to  the  court  There  can  be  no  rational  doubt  that  the 
steamer  engaged  in  this  trade  under  one  of  these  permits. 
That  the  specific  cotton  purchased  in  the  early  part  of 
May,  1864,  which  is  in  controversy  in  this  case,  was  not 
reported,  to  the  treasury  official  at  Memphis,  is  accounted 
for  by  the  arrest  of  the  boat  and  cargo,  and  their  transfer 
to  the  custody  of  the  law. 

Without  noticing  in  detail  the  numerous  rules  and  reg- 
ulations applicable  to  this  trade,  it  is  obviously  within  their 
spirit  and  intention  to  sanction  and  legalize  the  purchase 
and  transportation  of  cotton  by  loyal  citizens.  So  far  as 
this  could  be  done  without  giving  aid,  comfort,  or  support 
to  the  rebellion,  it  was  not  only  permissible,  but  desirable. 
It  was  to  be  limited  to  places  vnthin  the  lines  of  oar  mil- 
itary occupation.  The  regulations  prohibited  payments  for 
cotton  in  gold,  or  in  articles  declared  to  be  contraband. 
The  distinguished  gentleman  who  was  at  the  head  of  the 
treasury  department,  gives  his  views  very  clearly  and  dis- 
tinctly on  this  subject,  in  his  letter  to  Mr.  Mellen,  super- 
vising special  agent  at  Memphis,  of  July  8, 1868.  He  says : 
''  There  does  not  seem  to  me  to  be  so  much  danger  in  inter- 
course which  does  not  involve  the  furnishing  of  supplies.^' 

And  he  ^4ds:  ^^Intercourse  such  as  this,  it 

seems  to  me,  might  be  safely  permitted  co-eztensively  with 
our  lines  of  military  occupation.''    Again,  he  states  it  as 
16 
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the  object  to  be  kept  in  view :  "  1.  Kon-intercourae  between 
loyal  States  or  districts  and  States  or  districts  controlled 
by  insurgents ;  and,  2.  Modified  intercourse  between  loyal 
States  and  districts,  and  States  or  districts  partially  regained 
to  the  Union/'  And  in  his  letter  of  instruction  to  the 
special  agents  of  the  treasury  of  September  11, 1863,  in 
relation  to  the  regulations  of  that  date,  the  secretary  re- 
marks as  follows:  ^^The  following  regulations  are  pre- 
scribed for  the  government  of  the  several  supervising  as- 
sistant and  local  special  agents  and  agency  aids,  .... 
....  for  the  purpose  of  conducting  the  commercial 
intercourse  licensed  and  permitted  by  the  President,  and 
preventing  the  conveyance  of  munitions  of  war  or  supplies 
to  insurgents,"  etc. 

These  instructions  afford  the  clue  to  the  true  construc- 
tion of  the  trade  regulations  of  the  treasury  department  in 
regard  to  the  purchase  and  transportation  of  cotton.  It 
was  not  intended  to  restrict  or  prohibit  the  purchase  of 
cotton  within  the  lines  of*  "our  military  occupation." 
Within  those  lines  it  could  "be  safely  permitted"  upon 
the  condition  simply,  that  payments  therefor  should  not 
be  made  in  gold,  or  in  articles  contraband  of  war,  or  in 
supplies  for  rebels  in  arms. 

Now,  it  is  a  well  known  historical  fietct  connected  with 
the  late  rebellion,  that  in  May,  1864,  the  government  of 
the  United  States  had  the  undisputed  and  entire  military 
possession  of,  and  control  over,  the  Mississippi  river  from 
the  mouth  of  the  Ohio  downward.  Vicksburg  and  Port 
Hudson  had  fallen  in  the  summer  previous.  The  govern- 
ment, for  the  double  purpose  of  protecting  persons  and 
property  in  transitu  upon  the  river,  and  of  preventing  illicit 
trade  and  intercourse  with  the  rebels  on  its  borders,  had 
wisely  placed  a  sufficient  number  of  gunboats  to  insure  the 
safety  of  persons  and  property  afloat,  and  to  prevent  all 
Tmlawful  intercourse  with  rebels  in  arms  which  could  in 
anywise  strengthen  or  give  aid  and  comfort  to  the  rebellion. 
There  can  be  no  question  that  the  river,  and  the  shores  of 
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the  river  through  its  entire  exteut  were  within  the  lines  of 
the  military  occupation  of  the  Union  forces.  This  military 
occupation  was  even  more  effectual  and  complete  than  if 
the  government  had  established  a  cordon  of  forts  and  for- 
tifications at  short  distances  on  both  shores  of  the  river, 
through  the  whole  territory  of  the  States  in  rebellion. 
Within  the  letter  and  spirit  of  the  treasury  instructions, 
then,  the  trading  and  procurement  of  cotton  along  the 
banks  of  the  river  was  not  prohibited,  unless  it  involved 
the  furnishing  of  supplies  to  the  rebels,  that  would  add  to 
the  military  power  of  the  rebellion.  All  munitions  of  war, 
and  all  articles  of  food,  were  within  the  inhibition,  as  were 
also  all  payments  in  gold  in  the  purchase  of  cotton.  Sub- 
ject to  these  exceptions  and  limitations,  the  secretary  did 
not  deem  it  expedient  to  interfere  with  or  prohibit  the  pur- 
chase and  shipment  of  cotton.  It  was  precisely  the  ^^  modi- 
fied intercourse  between  loyal  States  and  districts,  and 
States  or  districts,  partially  regained  to  the  Union,''  as  ex- 
pressed in  the  secretary's  letter  of  instruction  before  referred 
to,  and  which  he  thought  could  "  be  safely  permitted." 

The  court  is  not  informed  what  other  roles  and  regala- 
tions  were  promulgated  by  the  secretary  of  the  treasury, 
after  the  capture  of  Yicksbarg  and  Port  Hudson.  It  may 
be  assumed,  however,  none  were  adopted  more  restrictive 
of  trade  and  intercourse  on  the  Mississippi  than  those 
already  referred  to.  It  would  seem  indeed  to  have  been 
the  true  policy  of  the  government,  after  that  river  came 
under  its  complete  military  control  and  supervision,  to  re- 
lax and  modify  the  previous  rules,  so  as  to  have  afforded 
greater  facilities  for  the  procurement  of  cotton  in  the  States 
of  Mississippi  and  Arkansas.  It  is  certain  from  the  facts 
before  the  court,  that  in  the  spring  of  1864,  the  officials  of 
the  treasury  department,  at  Memphis,  Vicksburg,  and  other 
points,  were  disposed  to  give  greater  facilities  for  the  pro- 
curement of  cotton  than  at  previous  periods.  It  is  in  proof 
that  Mr.  Mellen,  who  was  charged  with  the  general  super- 
intendence of  trade  and  intercourse  upon  the  Mississippi, 


228  SOUTHBEN  DISTRICT  OF  OHIO. 

United  States  v.  Steamboat  Henry  0.  Homeyw. 

stated  to  one  of  these  claimants  that  persons  licensed  to 
purchase  cotton  could  buy  of  disloyal  persons  and  rebels,  if 
they  chose  to  do  so.  And  Mr.  Yeatman,  a  treasury  official 
at  Memphis,  swears  that  his  instructions  were  not  to  require 
that  those  licensed  to  purchase  cotton  should  be  restricted 
in  their  purchases  to  persons  known  to  be  loyal. 

Construing  the  statutes,  the  President's  proclamatioDS, 
and  the  instructions  of  the  secretary  of  the  treasury,  in  the 
light  of  the  facts  referred  to,  I  can  adopt  no  other  conda* 
sion  than  that  the  Homeyer  was  fully  authorized  to  engage 
in  the  business  of  purchasing  cotton,  along  the  borders  of 
the  Mississippi,  within  the  limits  of  the  States  of  Mississippi 
and  Arkansas.  The  owners,  Parkman  and  Page,  were 
men  of  undoubted  loyalty.  I  do  not  think  there  is  room 
for  a  doubt  On  this  subject.  The  attempt  to  impeach  them 
on  this  ground  has  wholly  failed.  It  is  also  in  proof  that 
they  were  to  an  unusual  extent  rigidly  observant  of  all  the 
laws  and  regulations  governing  the  trade  in  question,  and 
gave  to  their  employes  hnd  agents  strict  injunctions  not  to 
violate  them  in  any  case. 

But  it  is  insisted  by  the  counsel  for  the  United  States, 
that  the  property  in  question  is  liable  to  forfeiture,  on  the 
ground  that  Elennedy,  the  local  special  treasury  agent  of 
the  treasury,  had  no  authority  to  grant  the  permit  to  the 
steamer  Homeyer  to  receive  and  barter,  in  exchange  for 
cotton,  the  merchandise  purchased  at  Yicksburg.  It  is  not 
controverted  that  Kennedy  was  a  special  agent  of  the 
treasury,  but  it  is  argued  that  he  had  no  authority  to  grant 
the  permit.  It  is  certain  he  did  assume  that  authority,  and 
did  give  the  permit.  It  is  equally  certain  that  the  agenqr 
aid  of  the  treasury,  placed  upon  the  steamer  for  the  special 
purpose  of  supervising  the  conduct  of  the  boat,  and  taking 
care  that  the  law  and  the  treasury  regulations  should  not 
be  violated,  recognized  the  permit  by  Kennedy  as  valid  and 
sufficient.  And  it  is  equally  certain  that  the  masters  of  the 
▼arious  gunboats  along  the  river,  specially  charged  with  the 
duty  of  preyenting  violations  of  law  and  the  treasury  rules, 
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took  no  exception  to  the  aathority  under  which  the  Homeyer 
acted,  bnt  recognized  it  as  valid  and  legal.  In  view  of  all 
these  facts,  it  is  no  strained  or  unreasonable  presumption, 
in  the  absence  of  all  proof  to  the  contrary,  that  Kennedy's 
permit  was  valid.  This  presumption  is  not  weakened  by 
the  connderation  that  the  claimants,  Parkman  and  Page, 
and  their  agents  and  employes  on  the  steamer,  acted  in 
good  &ith  in  this  transaction,  and  under  the  belief  that  the 
authority  was  sufficient.  On  a  ground  so  purely  technical 
as  that  urged,  I  am  unwilling  to  have  a  decree  for  the  con- 
demnation of  this  property.  Acting  as  a  court  of  admiralty, 
I  am  fully  justified  in  viewing  the  point  adverted  to  in  its 
equitable  aspects,  and  avoiding  such  a  stringent  application 
of  legal  principles  as  will  subvert  the  ends  of  justice. 

I  must  also  overrule  the  objection  to  the  validity  of 
Slennedy's  permit,  based  on  the  fact  that  it  had  not  the 
sanction  and  approval  of  the  military  commandant  at 
Vicksburg.  There  is  satisfactory  proof  that  at  the  date  of 
this  permit,  there  was  an  understanding  between  the  civil 
and  military  authorities  that  at  Vicksburg  everything  con- 
nected with  trade  and  commercial  intercourse  should  be 
managed  by  the  civil  department.  There  is  every  reason 
to  presume  that  while  the  approval  of  the  military  was  not 
procured,  the  purchase  of  the  merchandise,  and  the  depar- 
ture of  the  boat  on  her  tiading  expedition  was  by  permis- 
sion of  that  authority.  Certain  it  is  there  was  no  military 
order  forbidding  it.  Vicksburg  was  then  under  martial 
law,  and  there  is  no  reason  to  suppose  a  boat  would  be 
permitted  to  leave  the  port  in  violation  of  any  law  or  rule 
civil  or  military. 

It  is  also  insisted,  as  a  ground  for  a  decree  for  the  for- 
feiture of  this  property,  that  the  boat,  under  the  pretense  of 
family  supplies,  had  taken  on  board  articles  contraband  of 
war,  with  the  intention  to  barter  them,  in  exchange  for 
cotton,  to  rebels  in  arms,  and  thus  to  give  aid  and  comfort 
to  the  rebellion.  This  ground  is  not  sustained  by  the  evi- 
dence.   It  would  seem  that  a  very  small  portion,  if  any,  of 
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these  articles  of  merchandise  were  disposed  of  at  the  time 
the  boat  was  seized.  As  stated  abeady,  the  invoices  of  all 
these  articles  amounted,  at  the  high  prices  at  ^cksburg,  to 
less  than  18,000,  and  the  appraisement  at  the  market  valae 
at  Cincinnati  was  |7,500.  It  would  seem  probable  from  a 
comparison  of  these  values,  taking  into  view  the  difference 
in  the  prices  at  Yicksburg  and  Cincinnati,  that  no  sales 
were  made.  I  think  no  actual  sales  are  proved  by  any 
witness.  But  still  if  the  goods  shipped  were  contraband, 
and  intended  for  sale  to  rebels  in  arms,  it  would  undoubt- 
edly be  a  good  ground  for  a  decree  of  forfeiture.  There  is, 
however,  no  reason  for  the  conclusion  that  there  was  any 
purpose  of  giving  aid  and  comfort  to  the  rebellion  in  the 
purchase  and  shipment  of  these  goods.  The  quantity  was 
small,  consisting  of  an  assortment  of  dry  goods,  groceries, 
boots  and  shoes,  and  some  medicines.  The  amount  forbids 
the  inference  that  there  could  have  been  any  intention  to 
dispose  of  them  as  supplies  for  any  organized  force  of  rebels. 
On  the  contrary,  they  could  only  be  viewed  as  intended  for 
sale  as  family  supplies,  and  to  families  and  individuals. 
And  so  far  as  they  were  not  contraband,  the  sale  of  such 
goods  was  not  prohibited.  The  treasury  officials  were 
authorized  to  grant  permits  for  this  purpose,  subject  to  the 
restrictions  imposed  by  the  rules  of  the  treasury  department 
It  was  known  that  the  inhabitants  along  the  Mississippi 
were  greatly  in  need  of  such  articles,  and  to  facilitate  the 
purchase  of  cotton,  it  was  deemed  expedient  to  permit 
them  to  be  sold.  They  were  not  contraband  of  war,  either 
under  the  law  of  nations,  or  by  the  legislation  of  Congress, 
or  the  regulations  of  the  treasury  department. 

But  there  is  no  reliable  evidence  that  any  of  these  articles 
were  sold,  or  intended  to  be  sold,  to  rebels  in  arms  against 
the  government.  At  Gaines'  Landing,  in  Arkansas,  and  at 
some  other  points  at  which  the  steamer  stopped,  there  were 
persons  at  the  landings,  some  of  whom  came  on  to  tbe 
boat.  Many  of  them  carried  revolvers,  which  was  an 
almost  universal  custom  in  that  region.    But  the  proof 
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fails  to  show  that  any  one  of  those  who  came  on  board  the 
boat  were  officers  or  soldiers  in  the  rebel  service.  It  is  trae» 
on  one  occasion  some  twenty  men  on  horseback,  with  cav- 
alry arms,  appeared  for  a  short  time  on  the  bank  of  the 
river.  They  withdrew  without  attempting  to  molest  the 
boat,  or  to  afford  any  other  demonstration  of  hostility. 
Whether  guerrillas  or  not,  does  not  appear  from  the 
evidence.  There  is  no  proof  that  any  attempt  was  made  to 
trade  with  them,  or  that  they  procured  any  supplies  from 
the  boat.  Nor  is  there  any  proof  that  there  were  any  or- 
ganized rebel  forces  at  any  point  in  the  vicinity  of  the 
places  where  the  boat  landed.  One  witness — who  for  rea-^ 
sons  hereafter  to  be  stated,  is  deemed  unworthy  of  credit-^ 
states  that  the  lines  of  the  rebel  army  were  within  a  short 
distance  of  Gaines^  Landing.  Another  witness  states  sub- 
stantially the  same.  But  neither  of  these  witnesses  pre- 
tend  to  know  the  fact  from  any  personal  knowledge.  It 
must  have  been  a  mere  conjecture,  or  an  inference  derived 
wholly  from  hearsay  or  report  Other  witnesses  swear  that 
they  had  no  knowledge  of  any  rebel  force  in  that  vicinity. 
It  is  certain  that  the  master  of  the  gunboat  Romeo,  lying 
near  by,  and  by  whose  express  permission  the  Homeyer 
landed  at  Gaines'  Landing,  had  no  knowledge  of  any  rebel 
troops  in  the  vicinity.  And  it  is  certain  no  permit  to  land 
would  have  been  granted,  had  there  been  any  danger  that 
the  persons  or  cargo  on  the  steamer  would  have  been  in 
danger.  Doubtless  there  were  persons  who  came  on  board 
the  boat  that  were  disloyal,  and  perhaps  rebels,  but  the  tes- 
timony shows  conclusively  that  it  was  impossible  to  dis- 
tinguish by  their  dress  or  otherwise  the  loyal  people  from 
the  rebels. 

I  must  conclude,  therefore,  without  going  further  into  de- 
tails, that  there  is  not  sufficient  evidence  to  prove  that  the 
Homeyer  was  engaged  in  any  illicit  trade  or  intercourse,  or 
that  there  was  any  intention  in  taking  on  board  the  steamer 
the  merchandise  referred  to,  to  dispose  of  it  in  violation  of 
law,  or  to  give  aid  and  comfort  to  the  rebellion.    It  was 
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precisely  the  <^  modified  intercourse  between  loyal  States  or 
districts,  and  States  or  districts  partially  regained  to  the 
Union/'  which  the  secretary  of  the  treasury  declared  to  be 
permissible.  As  before  stated,  the  Mississippi  river  and 
the  shore  of  the  river  on  either  side  were  within  the  con* 
trol  of  Union  military  and  naval  forces. 

There  are  some  general  views  of  this  case  which  strike 
me  with  great  force,  as  conclusive  to  show  there  was 
nothing,  either  in  the  animtis  or  the  acts  of  these  claimants, 
which  should  snbject  this  property  to  forfeitnre.  I  will 
advert  very  briefly  to  some  of  these: 

1.  As  before  remarked,  there  is  no  reason  to  entertain  a 
doubt  as  to  the  loyalty  of  either  Mr.  Parkman  or  Mr.  Page. 
Some  of  the  witnesses,  particularly  Eames,  say  they  have 
heard  it  impeached.  But  these  general  imputations  can  not 
weigh  against  the  overwhelming  testimony  in  the  other  di- 
rection. And  I  must  say  here,  that  in  respect  to  the 
evidence  of  the  witness  just  named,  I  can  not  give  it  entire 
credence.  He  has  been  active  in  all  the  measures  and  pro- 
ceedings taken  to  procure  the  condemnation  of  this  prop- 
erty, and,  as  the  law  was  when  this  proceeding  was  insti- 
tuted, would  have  been  entitled  to  one-fourth  of  its 
proceeds  as  an  informer.  He  now,  doubtless,  looks  for  a 
▼ery  liberal  share  in  the  event  of  a  decree  against  the 
claimants.  He  has  also  had  a  fierce  personal  quarrel  with 
one  of  the  claimants,  and  is  no  doubt  now  hostile  to  him. 
But  what  is  still  more  cohclusiye  against  his  credibility  is 
the  fact,  that  he  is  positively  contradicted  in  some  material 
statements  made  by  him  on  oath,  by  witnesses  whose 
reracity  is  wholly  unimpeached.  Under  these  circumstances, 
the  court  is  fully  justified  in  rejecting  his  testimony. 

2.  The  evidence  is  conclusive  that  in  the  transaction  di- 
rectly involved  in  this  suit,  and  in  all  similar  prior  transac- 
tions, these  claimants  evinced  the  desire  and  the  intention 
that  the  laws  and  regulations  governing  the  trade  on  the 
Mississippi  should  be  scrupulously  observed.  In  regard 
to  the  trip  of  the  steamer  now  in  question,  explicit  instruc- 
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tiona  were  given  to  this  effect  to  all  their  agents  and  em- 
ployes on  the  boat. 

8.  Mr.  Yeatman,  a  special  local  treasury  agent  at  Memphis, 
whOy  of  all  others,  had  the  best  opportunity  of  noticing,  and 
whose  official  duty  it  was  narrowly  to  watch  their  doings, 
says  explicitly  that  they  were  unusually  careful  and  anxious 
not  to  violate  or  evade  any  law  or  regulation  applicable  to 
the  trade  referred  to.  And  he  states  it  as  his  opinion  that 
the  reason  of  their  success  was  mainly  attributable  to  the 
the  fact  that  their  course  was  so  strictly  patriotic  and  hon- 
orable.   There  is  other  testimony  in  the  same  direction. 

4.  The  agency,  and  an  official  of  the  treasury  department 
placed  on  the  steamer  for  the  express  purpose  of  guarding 
against  any  violations  of  law  or  rules,  swears  that  he 
knows  of  no  illicit  or  forbidden  trade  by  the  boat,  or  of 
any  attempt  to  violate  or  evade  any  of  these  laws  or  regu- 
lations. 

5.  The  master  of  the  gunboat  Romeo  testifies,  and  other 
witnesses  testify,  that  the  Homeyer  did  not  land  at  any 
point,  or  attempt  to  land,  except  under  the  protection  of  a 
gunboat,  or  by  express  permission  for  that  purpose. 

Now,  in  view  of  all  the  evidence  of  the  good  fietith,  the 
law-abiding  character,  and  the  loyalty  of  these  claimants,  I 
can  not  reconcile  it  with  my  duty  in  the  case,  to  enter  a  de- 
cree for  the  forfeiture  of  this  large  amount  of  property. 

Sitting  as  a  judge  in  admiralty,  I  hold  it  to  be  allowable 
to  avoid  as  far  as  possible  in  the  rigid  application  of  legal 
principles,  the  defeat  of  the  ends  of  justice.  The  govern- 
ment of  the  United  States  ought  not  certainly  to  insist  on 
a  judgment  against  any  of  its  citizens  which  will  involve 
such  a  result.  And  now  especially,  when  the  formidable 
rebellion  with  which  it  was  confronted  has  been  so  ef- 
fectually suppressed,  its  action  should  be  guided  by  a  just 
and  considerate  leniency.  Ko  greater  reproach  to  the  gov- 
ernment can  be  conceived  of  than  the  unjust  and  unsparing 
pursuit  of  a  citizen  for  the  mercenary  purpose  of  putting 
money  into  its  coffers. 
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There  ia  one  transaction  connected  with  this  case  to 
which,  before  concluding,  I  may  briefly  advert.  It  does  ap- 
pear that  Elkins,  who  was  on  the  steamer  as  the  agent  of 
the  claimants  for  the  purchase  of  cotton,  entered  into  a 
contract  with  one  Montgomery  for  the  purchase  of  five 
hundred  bales  of  cotton,  for  which  payment  was  to  be 
made  in  part  with  gold.  This  was  a  transaction  which 
was  in  violation  of  one  of  the  rules  of  the  secretary  of  the 
treasury,  prohibiting  the  payment  of  gold  for  cotton.  This 
contract  was  entered  into  by  Elkins  in  his  own  name,  and, 
as  it  would  seem,  for  his  own  individual  benefit.  The  con- 
tract, however,  was  abandoned,  and  no  cotton  was  de- 
livered or  placed  on  the  boat  under  it.  It  was  entered  into 
not  only  without  the  knowledge  but  against  the  orders  of 
the  claimant,  Parkman.  It  is  in  evidence  that  the  claim- 
ants placed  no  gold  in  the  hands  of  Elkins,  and  that  there 
was  none  on  the  boat  belonging  to  them.  Kow,  as  this 
contract  was  never  carried  into  efiect,  and  was  entered  into 
by  Elkins  on  his  own  individual  account,  without  the 
knowledge  of  the  claimants  and  against  their  instructions, 
I  do  not  see  on  what  ground  it  can  implicate  them,  or 
aflTord  a  basis  on  which  a  decree  of  forfeiture  of  their  prop- 
erty can  be  justified. 

These  are  the  views  which  occur  to  me,  after  a  careful 
consideration  of  this  case. 

Libel  dismissed. 


(DISTRICT  COURT.) 

William  J.  Busk  and  Akdrbw  Btbrs,  Owners  of  Stbam- 
BOAT  Belle  Creole  v.  Steamboat  Freestone. 

On  all  steamboats  nayigating  the  western  riyen  there  should  be  a  com- 
petent and  vigilant  lockout. 

The  place  of  the  lookout  is  on  the  forward  part  of  the  hurricane  deck, 
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where  be  can  see  approaching  boats  and  other  obstruotions  to  naTiga- 
tiou. 

It  is  Bo  excuse  for  the  negligence  of  a  lookout  in  failing  to  be  in  his 
proper  place,  that  the  upper  deck  was  crowded  with  soldiers,  and  that 
there  may  have  been  difficulty  in  passing  from  one  part  of  the  boat  to 
the  other. 

A  lien  by  collision  overrides  and  is  paramount  to  all  prior  liens,  including 
wages  due. 

The  assignee  of  seamen's  claims  for  wages  has  no  maritime  lien  for  those 
claims,  and  can  have  no  standing  in  a  oourt  of  admiralty. 

Mr.  HtistoTiy  for  libellant. 

Lincoln^  Smith  ^  Wamockj  for  respondents. 

Opinion  oy  thb  Court  : 

The  original  libel,  in  the  cases  before  the  conrt,  was 
filed  by  the  above-named  Rnsk  and  Byers,  as  owners  of 
the  steamboat  Belle  Creole,  on  December  17,  1861,  in 
which  they  allege,  as  their  canse  of  action,  an  injury  sus- 
tained by  their  boat  from  a  collision  with  the  steamboat 
Freestone.  Subsequently,  separate  libels  were  filed  by  the 
Eureka  Insurance  Company,  the  Central  Insurance  Com- 
pany, and  the  Magnolia  Insurance  Company,  to  recover  the 
Bums  alleged  to  be  severally  due  for  payments  made  by 
them  respectively  for  injuries  and  damage  sustained  by  the 
hull,  machinery,  and  cargo  of  same  steamboat  Belle  Creole, 
for  which  the  owners  held  policies  of  insurance,  and  for 
which  they  claim  that  they  have  a  maritime  lien  on  the 
steamboat  Freestone.  There  is  also  another  libel,  in  the 
joint  names  of  John  Hopkins  and  numerous  other  claim- 
ants, to  recover  wages  alleged  to  be  due  them  from  the 
owners  of  the  Freestone,  for  which  they  assert  they  have  a 
lien  on  said  boat. 

The  Freestone  was  seized  under  process  issued  in  the 
original  case  of  Rusk  and  Byers.  Subsequently,  by  an  in- 
terlocutory decree,  entered  by  consent  of  all  the  parties  in- 
terested, the  Freestone  was  sold  at  public  sale  by  the 
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marshal,  and  the  proceeds — 18,400 — ^paid  into  the  registry, 
where  it  yet  remains. 

The  libels  are  in  the  usaal  form,  each  containing  the 
allegation  that  the  collision  was  owing  solely  to  the  fault 
and  mismanagement  of  the  Freestone,  and  that  she  is 
responsible  for  the  injary  and  damage  resulting  from  it. 
This  allegation  is  denied  by  the  owners  of  that  boat  in  their 
answers;  and  thus  the  issue  is  presented  for  the  decision 
of  this  court. 

There  are  some  facts  in  the  case  not  controverted,  or  so 
clearly  proved  as  to  be  beyond  controversy,  which  may  be 
briefly  stated  as  follows :  On  Kovember  29, 1861,  between 
four  and  five  o'clock  p.  M.,  the  Belle  Creole  left  the  port  of 
Cincinnati  destined  for  Pittsburg,  with  a  cargo  estimated  at 
about  three  hundred  and  fifty  tons,  consisting  of  wheat  in 
sacks,  flour  in  barrels,  bacon  in  casks,  and  some  other  articles. 
From  Columbia,  a  few  miles  above  Cincinnati,  she  made  a 
crossing  to  the  Kentucky  shore,  and  was  running  up  that  side 
within  seventy-five  or  fifty  yards  of  that  shore.  The  Free- 
stone, coming  down  the  river,  with  some  two  hundred  soldiers 
on  board  as  passengers,  the  two  boats  came  into  collision,  the 
bow  of  the  Freestone  striking  the  larboard  bow  of  the  Belle 
Creole  between  her  stern  and  the  forward  ringbolt,  crushing 
and  breaking  her  timbers,  penetrating  inward  some  five  or 
six  feet,  and  making  a  triangular-shaped  opening  in  her  bow 
from  eight  to  ten  feet  long  at  the  upper  side,  and  extending 
downward  below  the.  water  line  from  four  to  five  feet,  mak- 
ing, as  the  witnesses  term,  it  a  clean  cut,  through  which  the 
water  had  free  admittance.  After  the  collision,  and  as  soon 
as  the  boats  separated,  the  Belle  Creole  was  steered  directly 
to  the  Kentucky  shore,  and  sUnk  with  her  bow  quartering 
up  stream,  within  twenty  or  twenty-five  feet  of  the  shore,  a 
few  minutes  after  the  collision.  She  was  much  injured  in 
her  hull  and  boiler  deck,  as  also  in  her  machinery.  A  part 
of  the  cargo  was  recovered,  but  in  a  greatly  damaged  con- 
dition, and  sold  at  a  heavy  loss.  The  wreck  was  also  sold^ 
and  raised  and  repaired  by  the  purchasers  at  great  expense. 
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ThiB  brief  statemeDt  of  facte  not  in  dispute  will  suffice  to 
present  the  general  aspect  of  this  case,  and  prepares  the 
way  for  the  consideration  of  the  main  question,  namely, 
whether  the  Freestone  is  so  far  in  fault  as  to  be  responsible 
for  the  injury  sustained  as  a  result  of  this  collision.- 

The  case  has  been  most  strenuously  contested  by  the 
parties  interested,  and  great  efforts  have  been  on  both  sides 
to  obtain  testimony  to  sustain  their  respective  theories  of 
the  collision.  It  is  not  deemed  necessary  to  present  a 
critical  analysis  of  the  evidence  adduced.  As  usual  in  cases 
of  this  kind,  it  is,  in  some  material  points,  in  direct  conflict 
There  are,  however,  some  leading  facts  in  the  case  rea- 
sonably clear  of  doubt,  and  which  must  control  its  decision. 

In  the  first  place,  there  is  no  ground  to  doubt  that  at  the 
time  of  the  collision,  the  Belle  Creole  was  from  fifty  to 
seventy-five  yards  of  the  Kentucky  shore,  and  from  two 
hundred  and  fifty  to  three  hundred  yards  below  the 
mouth  of  the  Little  Miami  river.  All  the  witnesses  for  the 
libellants,  and  some  of  those  of  the  respondents,  concur  in 
this  statement.  The  witnesses  who  locate  the  collision  at 
or  above  the  mouth  of  the  Miami,  have  testified  under  a 
misapprehension  of  the  facts,  or  have  recklessly  falsified 
the  truth.  The  evidence  is  clear  and  positive  that  the 
wreck  of  the  Creole  lay  not  less  than  three  hundred  and 
fifty  yards  below  the  mouth  of  that  river,  and  that  from 
her  weighty  cargo,  and  the  size  of  the  opening  in  her  bow, 
she  could  not  have  floated  more  than  seventy-five  yards  after 
she  was  struck.  It  is,  in  my  judgment,  clear  from  the 
evidence,  that  when  the  pilot  of  the  Belle  Creole  first  saw 
the  lights  of  the  descending  boat,  she  was  hugging  the 
Kentucky  shore,  more  than  five  hundred  yards  below  the 
mouth  of  the  Miami.  The  Creole,  then,  was  in  her  proper 
place  when  the  first  signal  was  given,  which,  it  is  admitted 
by  the  proctor  for  the  respondents,  came  from  the  Creole. 

There  is  positive  evidence  that  the  Creole's  signal  was 
one  sound  of  her  whistle.  The  pilot  swears  positively 
that  this  was  the  signal  given.    The  professional  com- 


288  SOUTHBBN  BISTBICT  OF  OHIO. 

Rusk  V.  Steamboat  Freestone. 

petency  of  this  pilot  is  not  only  not  impeached^  bat  it  is 
proved  that  he  has  a  high  standing  a«  a  pilot  of  experience 
and  skill.  And  there  is  nothing  in  the  evidence  to  justify 
any  inference  unfavorable  to  the  truthfulness  of  his  sworn 
statements.  He  is,  moreover,  directly  corroborated  on  the 
point  in  question  by  the  engineer  on  duty  at  the  time  the 
signal  was  given,  and  when  the  collision  occurred,  and  also 
by  the  mate.  With  all  the  means  of  knowing  what  was  done 
on  the  boat  on  which  he  was  serving,  these  witnesses  swear 
positively  to  the  single  signal  from  the  Creole. 

I  have  carefully  considered  the  evidence  by  the  respond- 
ents to  sustain  the  opposite  conclusion.  But  it  is  unsatis- 
factory and  inconclusive.  Even  the  pilot  on  the  Freestone 
at  the  wheel  at  the  time,  is  not  positive  as  to  the  first  signal 
given  by  the  Belle  Creole.  In  his  examination  in  chief,  he 
states  it,  not  as  a  fact  of  positive  knowledge  and  recollection, 
that  the  Belle  Creole  gave  the  double  signal,  but  that  such 
was  his  impression  and  belief.  On  his  cross-examination  he 
says  he  could  not  say  whether  there  was  one  whistie  or  two 
from  the  Creole.  And  there  is  a  fact  in  proof  of  great  sig- 
nificance on  this  point,  namely,  that  the  master  of  the  Free- 
stone, who  was  in  the  pilot-house  at  the  time,  expressed  to 
the  pilot  his  doubt  whether  there  was  one  or  two  sounds  of 
the  whistle  from  the  Creole.  The  pilot,  however,  though 
himself  in  doubt,  said  he  would  reply  by  two,  and  they  were 
given  accordingly.  And  it  is  worthy  of  notice  that  several 
other  witnesses  for  the  respondents,  as  to  the  first  signal 
from  the  Creole,  are  very  guarded  in  their  statements  on 
the  point  in  question,  as  if  not  clear  in  their  own  minds. 
It  is  true  the  depositions  of  six  or  seven  soldiers  on  board 
the  Freestone  at  the  time  have  been  taken,  under  the  act  of 
Congress,  while  they  were  in  camp  in  Kentucky,  long  after 
the  transaction  occurred  concerning  which  they  testify,  who 
swear  very  nearly  in  the  same  words,  that  the  first  signal 
from  the  Creole  was  two  sounds  of  her  whistle,  and  that 
the  response  from  the  Freestone' was  the  samei  For  obvious 
reasons  but  little  weight  can  be  given  to  the  statements  of 
these  witnesses.  Their  depositions  were  taken  ex  parte  under 
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the  act  of  Congress,  at  a  military  post,  at  a  distant  point  in 
Kentucky,  where  these  soldiers  were  in  the  service.  It  was 
not  poasible  nnder  the  circumstances  for  the  libellants  to  re- 
examine them,  and  to  test  the  accuracy  of  their  statements. 
This  fact  alone  would  lead  the  court  to  regard  their  evidence 
with  extreme  caution.  In  addition,  I  may  add  that  there 
is  not  a  reasonable  probability  that  these  soldiers,  under  the 
circumstances  existing  on  the  boat,  would  have  noticed  the 
signals  which  passed,  or  recall  them  with  anything  like  ac- 
curacy months  after  the  occurrence.  And  I  may  add  here, 
that  the  evidence  of  all  the  witnesses  on  the  Freestone  is 
less  reliable  than  it  would  have  been  under  a  different  state 
of  things.  The  boat  was  excessively  crowded  by  the  sol- 
dier passengers,  and  there  was  much  excitement,  noise,  and 
confusion  on  board.  She  was  within  a  short  distance  of 
Cincinnati,  and  the  officers  and  soldiers  were  in  busy  prep- 
aration for  leaving  the  boat  there.  It  is  natural  that  all  on 
board,  even  those  officially  connected  with  the  navigation  of 
the  boat,  should  be  affected  more  or  less  by  these  circum- 
stances, and  be  less  capable  of  noticing  and  remembering 
what  occurred.  This  inference  is  strengthened  by  the  fact 
before  adverted  to,  that  the  officers  of  the  Freestone,  who 
have  been  sworn  in  the  case,  state  with  hesitancy  and  doubt 
as  to  the  first  signal  from  the  Creole. 

One  phase  of  this  case  is  obvious  at  the  first  glance, 
namely,  that  the  collision  in  question  was  not  the  result  of 
inevitable  accident  or  necessity.  There  was  fault  some- 
where, and  there  must  be  consequent  liability  for  the  result. 
The  river  was  at  a  high  stage,  there  being  at  least  twelve 
feet  of  water  in  the  channels.  The  navigable  width  of  the 
river  at  the  point  of  collision  was  from  800  to  860  yards, 
so  that  there  was  no  conceivable  necessity,  that  the  boats 
should  have  come  together  in  passing.  Where,  then,  rests 
the  blame  of  the  collision  7  It  is  clearly  not  a  case  of  mutual 
fault,  calling  for  a  division  of  damages.  The  Creole  was 
in  the  proper  place  of  an  ascending  boat,  gave  the  proper 
signal,  and  steered  accordingly.    It  moreover  appears  that 
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as  soon  as  her  pilot  was  aware  that  the  Freestoue  was  not 
navigating  according  to  the  signal,  and  that  there  was  dan- 
ger of  a  collision,  the  order  was  given  to  stop  and  back,  and 
she  had  actually  backed  some  eighty  feet,  when  struck  by 
the  descending  boat.  If  the  signal  of  the  Creole  was  for 
the  Kentucky  side,  the  Freestone  was  wrong  in  signaling 
for  the  same  side,  and  attempting  to  run  inside  of  the 
Creole's  line  of  navigation.  The  evidence  is  clear,  that  the 
Freestone  was  at  the  time  pointed  toward  the  Eentncky 
shore,  and  struck  the  Creole  at  an  angle  of  thirty-five  or 
forty  degrees.  If  the  Creole's  first  signal  was  not  under- 
stood, the  pilot  of  the  other  boat  erred  in  not  promptly 
taking  the  proper  means  to  have  the  misunderstanding  cor- 
rected. She  did  give  a  second  signal  of  two  whistles,  but 
it  was  after  the  lapse  of  five  minutes  from  the  first  signal, 
and  when  the  boats  were  so  near  that  a  collision  was  una- 
voidable. Moreover,  the  Freestone  erred  in  not  giving  the 
order  to  stop  and  back  in  proper  time.  Such  an  order  was 
given,  but  it  was  too  late;  and  all  the  facts  show,  that  al- 
though the  engine  had  been  reversed,  the  boat  had  not 
actually  backed  when  she  struck  the  Creole.  It  is  not  to 
be  supposed,  from  the  force  with  which  she  struck  the 
Creole,  and  the  serious  injury  which  the  blow  inflicted,  that 
there  was  any  material  decrease  in  the  forward  motion  of  the 
Freestone. 

There  was  another  obvious  fault  on  the  part  of  the  Free- 
stone, which,  in  the  absence  of  any  fault  in  the  management 
of  the  other  boat,  would  be  sufficient  to  charge  her  with 
the  consequences  of  the  collision.  It  has  been  often  de- 
cided by  this  court,  and  by  other  courts  of  high  authority, 
that  there  should  be  a  competent  and  vigilant  lookout  on 
all  steamboats  navigating  the  western  rivers.  On  the  west- 
ern rivers,  this  duty  devolves  on  the  master,  when  on  watch. 
The  evidence  is  very  clear  in  this  case,  that  the  night  was 
very  dark,  and  all  the  circumstances  required  a  constant 
and  vigilant  lookout.  The  master,  however,  was.  in  the 
pilot-house,  until  the  second  signal  was  given  by  the  Free- 
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stone,  when  the  boats  were  so  near  that  a  collision  was  in- 
evitable. Now  his  place  was  on  the  forward  part  of  the 
hurricane  deck,  where  he  could  see  approaching  boats  or 
other  obstructions  to  navigation.  His  failure  to  be  in  the 
proper  place  of  the  lookout  was  most  probably  the  cause 
of  this  collision.  If  he  had  been  there,  attending  strictly  to 
his  duty,  and  watching  the  course  of  the  ascending  boat, 
the  collision  would  have  been  avoided.  It  is  no  excuse  for 
this  negligence  that  the  upper  deck  was  crowded  with  sol- 
diers, and  that  there  was  difficulty  in  passing  from  one  part 
of  the  boat  to  the  other.  No  reason  is  given  or  attempted 
why  he  was  not  from  the  first  in  his  proper  place  on  the 
forward  part  of  the  hurricane  deck. 

In  any  aspect  of  this  case,  the  facts  point  to  the  conclu- 
rion  that  the  loss  and  damages  resulting  from  this  collision 
are  chargeable  to,  and  must  be  laid  upon  the  Freestone  as 
solely  in  fault,  and  a  decree  must  be  entered  accordingly. 
But  it  is  impossible,  as  this  case  is  now  before  the  court,  to 
enter  a  final  decree  apportioning  specifically  the  proceeds  in 
the  registry  to  the  different  claimants.  Under  any  allow- 
ance that  can  be  made  to  them,  it  seems  clear  the  amount 
wiU  exceed  the  sum  in  the  registry,  and  that  there  must  be 
a  pro  rata  distribution  among  the  claimants.  But  the  court 
is  famished  with  no  data  on  which  this  can  be  made.  In 
relation  to  some  of  the  claims,  it  is  at  least  doubtful,  on 
principle,  whether  they  can  be  legally  allowed,  if  proved  by 
competent  evidence.  For  example,  in  the  original  libel 
of  Busk  and  Byers,  as  owners  of  the  Creole,  a  charge  of 
upward  of  $1,000  is  made  for  the  loss  of  the  freight  which 
would  have  been  earned  if  the  trip  had  not  been  broken  up 
by  the  injury  to  the  boat.  Without  having  looked  into  the 
authorities  as  to  the  validity  of  a  claim  on  this  basis,  I  sup- 
pose it  to  be  unquestionable  that  the  freight  list  must  at 
least  be  subject  to  deductions  for  the  expenses  of  carrying 
the  cargo  to  the  port  of  destination.  The  owners  also  in- 
sert a  claim  of  $4,300,  as  the  difference  in  the  value  of  the 
Creole  before  the  colUsion  and  after  she  was  raised  and  re- 
17 
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paired.  Without  deciding  whether  this  claim  can  be  al- 
lowed in  whole  or  in  part^  it  is  certain  it  can  not  be  allowed 
to  any  extent,  unless  sustained  by  proof.  And  in  regard  to 
both  the  charges  adverted  to,  I  have  not  noticed  among  the 
papers  any  satisfactory  evidence.  And  in  reference  to  the 
claims  of  the  insurance  companies,  I  have  found  no  evidence 
of  the  net  sums  paid  by  them  on  account  of  their  policies. 

I  may  remark,  also,  in  reference  to  the  intervening  claims 
of  John  Hawkins  and  many  others,  set  up  in  their  joint 
libel,  that  there  is  no  evidence  before  the  court  on  which 
their  claims  can  be  definitely  adjusted  and  allowed.  They  are 
evidenced  by  due-bills  given  by  the  clerk  of  the  Freestone 
after  the  collision,  for  wages  due.  But  some  of  these  due, 
bills  include  wages  earned  prior  to  the  collision.  Now  a 
lien  by  collision  overrides  and  is  paramount  to  all  prior  liens, 
including  even  wages  due.  So  that  these  parties  can  only 
recover  the  proportion  of  their  claims  accruing  for  wages 
earned  after  the  collision.  As  the  fund  in  the  registry  will 
not  discharge  all  thd  claims  having  a  priority  of  lien,  it  is 
not  necessary  to  inquire  what  rank  of  privilege  or  lien  the 
claims  for  wages  earned  before  the  collision  would  occupy. 
It  is  certain  they  must  be  ranked,  as  of  an  inferior  order  of 
liens  to  those  for  wag^s  earned  after  the  collision. 

It  also  appears,  in  reference  to  some  of  the  claims  set  up 
in  the  last-named  libel  in  the  names  of  the  hands  or  seamen 
by  whom  the  wages  were  earned,  that  they  have  been  paid 
by  third  parties,  and  the  claims  virtually  assigned  to  those 
for  whose  benefit  the  libel  has  been  filed.  N^ow,  these  as- 
signees have  no  maritime  liens  for  those  claims,  and  can 
haVe  no  standing  in  a  court  of  admiralty. 

These  views  -are  thrown  out  for  the  purpose  of  showing 
the  necessity  of  a  reference  of  all  the  claims  asserted  in  the 
various  libels  to  a  commissioner,  to  the  end  that  the  neces- 
sary proofs  may  be  presented,  and  that  the  opportunity  may 
be  afforded  of  discussing  before  tl)e  court  the  principles  on 
which  their  allowance  is  asked  for.     Unless,  therefore,  the 
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proctors  for  the  different  parties  in  interest  can  agree  on  the 
snms  to  be  decreed  to  each  of  the  claimants,  and  the  prin- 
ciples on  which  the  fand  in  the  registry  is  to  be  apportioned^ 
the  court  will  direct  a  reference  of  all  the  cases  to  a  com- 
missioner,  to  inquire  and  report  on  the  matters  indicated. 

To  avoid  any  unnecessary  embarrassment,  if  the  refer- 
ence is  made  as  suggested,  it  may  be  well,  perhaps,  now  to 
pass  on  an  objection  made  by  the  proctor  representing  the 
owners  of  the  Creole,  in  the  argument  of  this  isase,  to  all 
the  Tarious  claims  set  up  in  the  libel  of  Hopkins  and  others. 
The  point  of  that  objection  was,  that  there  was  no  evidence 
that  these  claimants  had  given  their  consent  to,  or  authority 
for,  the  presentation  of  their  claims  in  this  proceeding,  or 
had  in  any  way  authorized  the  filing  of  this  libel.  It  would 
seem,  as  to  the  larger  part  of  these  claims,  no  such  express 
authority  is  proved.  The  claims  are  very  numerous,  and 
many  of  them  for  v)ery  small  amounts.  They  were  placed 
in  the  hands  of  the  proctor  by  the  clerk  of  the  boat  for  col- 
lection; and  he  understood  that  it  was  the  wish  of  the 
claimants  that  they  should  be  prosecuted  in  this  proceed- 
ing. Kone  of  the  claimants  have  signified  any  dissent  to  this 
course.  The  claims,  as  proved  by  the  due-bills,  are  prob- 
ably just  and  ought  to  be  paid,  so  far  as  the  claimants  have 
a  priority  of  lien.  I  am  unwilling,  under  such  circumstances, 
to  turn  them  out  of  court,  and  leave  them  without  rem- 
edy. In  so  far,  then,  as  these  claims  are  prosecuted  in  the 
names  and  for  the  benefit  of  the  original  claimants,  for 
wages  earned  after  the  collision,  they  will  be  allowed  their 
TpTO  rata  share  out  of  the  fund  in  court.  This  y>ro  rafa,  how- 
ever, can  not  now  be  determined  for  the  reasons  already 
stated,  and  these  claims  will  all  be  referred  to  the  commis- 
sioner for  investigation  as  to  the  points  indicated. 
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(DISTRICT  COURT.) 

L.  W.  Haughbt,  Assignee  m  Banekuptct  of  Russell  B. 
Keebbb,  v.  Gyrus  Albin.    In  Baneruptct. 

Where  a  member  of  an  insolvent  firm  executed  a  note  to  a  creditor,  pajaUe 
one  day  after  date,  with  a  power  of  attorney  to  confess  judgment,  the 
creditor  knowing  the  insolvency  of  the  firm,  and  of  the  member  of  the 
firm  giving  the  note  and  eoffnovitf  and  Judgment  was  entered  on  the 
note  and  the  property  of  the  debtor  seized  on  execution  by  the  sberifl^ 
and  the  debtor  soon  after  applied  for  the  benefit  of  the  bankrupt  Isv, 
and  an  assignee  was  appointed :  Heldj  in  an  action  of  replevin  brought 
by  the  assignee  in  bankruptcy  against  the  sheriff  to  recover  pocseision 
of  the  property  of  the  bankrupt,  levied  on  to  satisfy  the  execution : 

1.  That  the  giving  of  the  note  by  the  bankrupt  firm,  with  a  cognovU  to 

confess  Judgment,  was  a  fraudulent  preference  of  a  creditor  within  the 
meaning  of  section  36  of  the  bankrupt  act. 

2.  That  such  preference  being  in  fraud  of  the  act,  the  note,  warrant  of  st- 

torney.  Judgment,  and  execution  were  nullities,  and  that  the  title  to 
the  property  levied  on,  vested  in  the  assignee  in  bankruptcy,  who  hsd 
a  right  to  its  possession,  to  be  disposed  of  for  the  equal  benefit  of  sll 
the  creditors. 

X  Warren  Keifer^  and  Lewis  H.  Bondy  for  plaintiff 

Jacob  JD.  CoZf  for  defendant. 

Opinion  of  the  Court  : 

This  is  an  action  of  replevin  brought  by  Laban  W. 
Hanghey,  as  assignee  of  Russell  B.  Reeder,  who,  on  his 
own  petition^  has  been  declared  a  bankrupt,  to  recover  po^ 
session  of  a  stock  of  merchandise  held  by  the  defendant,  as 
sheriff  of  Clarke  county,  under  a  levy  made  by  him  on  ex- 
ecutions in  his  hands.  Eeturah  Ann  Jones  and  Elizabeth 
Bates,  claiming  an  interest  in  the  property  by  virtue  of 
judgments  recovered  against  Boeder  before  a  justice  of  the 
peace  of  said  county,  and  levies  p^ade  by  a  constable  on 
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said  property,  by  consent  of  the  plaintiff,  have  been  ad- 
.mitted  as  defendants  in  the  suit. 

Issnes  have  been  made  by  the  pleadings  to  test  the  ques- 
tion of  the  right  of  possession  to  the  property  in  contro- 
versy ;  and  a  jury  having  been  waived  by  the  parties,  the 
case  is  submitted  to  the  court. 

The  material  facts  in  evidence  are  that  Reeder,  in  his 
own  name,  and  as  a  member  of  the  firm  of  Beeder  &  Co., 
had,  for  some  years  prior  to  his  insolvency,  been  engaged 
in  business  in  the  t6wn  of  South  Charleston,  in  Clarke 
county,  as  a  retail  dealer  in  various  descriptions  of  mer- 
chandise. Beeder,  for  himself,  and  as  a  member  of  said 
firm,  had  dealt  largely  with  the  firm  of  Eelton,  Bancroft  & 
Co.,  of  Columbusy  prior  to  September  1, 1867,  and  about 
that  time  was  indebted  to  said  firm  in  his  own  right,  and  as 
a  partner  in  the  firm  of  Beeder  &  Co.,  by  book  account,  in 
a  sum  upward  of  (1,500,  On  the  16th  of  September,  Shel- 
don, the  confidential  clerk  of  said  firm  of  Hilton,  Bancroft 
&  Co.,  called  on  Beeder  at  his  place  of  business  in  South 
Charleston,  and  requested  a  settlement  of  the  account  dne 
the  firm.  Beeder  then  paid  him  (200  on  account,  and,  at 
the  request  of  Sheldon,  gave  his  promissory  notes,  payable 
one  day  after  date,  for  the  balance  due  from  Beeder  in- 
dividually, and  from  the  firm  of  Beeder  &  Co.,  giving,  at 
the  same  time,  warrants  of  attorney  to  confess  judgments  on 
said  notes.  On  the  24th  of  September,  separate  judgments 
were  entered  on  the  notes  in  the  Court  of  Common  Pleas  of 
Delaware  county ;  and  on  the  same  day  executions  were 
issued  on  the  judgments,  directed  to  the  sherifi'  of  Clarke 
county,  which  were  immediately  placed  in  the  hands  of  the 
defendant,  Albin,  then  .being  sherifi' of  that  county.  And  on 
the  27th  of  September,  a  levy  was  made  on  the  entire  stock 
of  merchandise  in  possession  of  Beeder,  and  Beeder  &  Co., 
under  which  the  sheriff  has  since  held,  and  to  which  he  now 
asserts  the  right  of  possession,  adverse  to  the  claim  of 
Haughey,  as  assignee  in  bankruptcy  of  Beeder. 

Beeder  filed  his  petition  in  bankruptcy  on  iN'ovember 
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15, 1867,  and  having  been  duly  adjudged  a  bankrapt  with- 
out objection  by  his  creditors,  the  plaintiff  Haughey,  was 
appointed  assignee  on  the  28th  of  November  JSo  objec- 
tion being  filed  to  the  final  discharge  of  Keeder,  it  was 
granted  August  28, 1868. 

The  assignee,  soon  after  his  appointment,  demanded  of 
the  sherifi*  the  possession  of  the  merchandise  held  by  him 
under  the  executions  in  his  hands,  which  was  refused. 

The  question  for  the  decision  of  the  court  is,  whether  the 
assignee  of  Reeder,  or  the  defendant  Albin,  in  right  of 
Kelton,  Bancroft  k  Co.,  as  creditors  of  lieeder,  have  the 
right  to  the  possession  of  the  property. 

On  the  part  of  the  plaintiff,  as  assignee,  it  is  insisted  that 
the  notes  given  with  a  cognovit  to  Eelton,  Bancroft  ft  Co., 
by  Reeder,  were  given,  he  being  insolvent,  or  in  contem- 
plation of  insolvency,  with  knowledge  by  said  creditors 
that  he  was  then  insolvent ;  and  that,  in  effect,  they  operate 
as  a  preference  over  other  creditors,  and  were  in  violation 
of  the  bankrupt  act,  and  therefore  void ;  and  that  a  levy  on 
executions  upon  the  judgments  created  no  lien  on  the  prop- 
erty, which  is  protected  or  can  be  enforced  under  the  act 

Eelton,  Bancroft  k  Co.  insist  that  the  judgment  notes 
given  by  Reeder  were  executed  in  good  faith,  in  the  or- 
dinary course  of  their  business,  to  secure  a  just  debt,  with- 
out knowledge  of  Reeder's  insolvency  on  their  part,  and 
when  Reeder  did  not  believe  he  was  insolvent,  and,  there- 
fore, not  in  contemplation  of  insolvency  or  bankruptcy,  or 
with  intent  to  give  an  unlawful  preference,  within  the 
meaning  of  the  bankrupt  act  They  claim,  therefore,  that 
their  levies  are  valid,  and  that  no  title  to  the  property  in 
question  vested  in  the  plaintiff  under  the  assignment  in 
bankruptcy. 

The  decision  of  this  case  turns  upon  the  construction  to  be 
given  to  section  85  of  the  bankrupt  act  of  1867.  That  part 
of  the  section  applicable  to  this  case  is  as  follows :  **  That 
if  any  person  being  insolventy  or  in  contemplation  of  in- 
solvency, within  four  months  before  the  filing  of  the  peti- 
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tiion  by  or  against  him,  with  a  view  to  give  a  preference  to 
any  creditor  or  person  having  a  claim  against  him,  or  who 
is  tinder  any  liability  for  him,  procures  any  part  of  his 
property  to  be  attached,  sequestered,  or  seized  on  execu- 
tion, or  makes  any  payment,  pledge,  transfer,  or  convey- 
ance of  any  part  of  his  property,  either  directly  or  indi- 
rectly, absolutely  or  conditionally,  the  person  receiving  such 
payment,  pledge,  assignment,  or  conveyance,  or  to  be  ben- 
efited thereby,  having  reasonable  cause  to  believe  such  person 
is  insdventj  and  that  such  attachment,  payment,  pledge,  as- 
signment, or  conveyance  is  made  in  fraud  of  the  pro- 
visions of  this  law,  shall  be  void,'*  etc.  • 

From  this  and  various  other  provisions  of  the  bankrupt 
act,  it  is  apparent  that  it  was  the  intention  of  the  law  to 
prevent  all  preferences  by  an  insolvent  person,  and,  as  far 
as  possible,  to  insure  the  equal  distribution  of  his  property . 
to  all  his  creditors.  And  to  effect  this  object,  the  statute 
has  taken  a  step  in  advance  of  any  prior  bankrupt  act  in 
this  country,  and  perhaps  in  England.  It  differs  in  a  ma- 
terial point  from  our  act  of  1841.  By  section  2  of  that  act, 
to  render  void  a  payment,  transfer,  or  assignment,  it  must 
have  been  made. "  in  contemplation  of  bankruptcy,*'  which, 
as  interpreted  by  the  courts,  was  understood  to  mean  a 
state  of  bankruptcy  at  the  time  of  the  transaction  known 
to  the  bankrupt,  or  the  expectation  that  he  was  to  become 
a  bankrupt. 

Now,  section  85  of  the  present  law  quoted  above,  as  ap- 
plicable to  unlawful  preferences,  includes  persons  ^' being 
insolvent,  or  in  contemplation  of  insolvency."  This  is 
noticed  here  for  the  purpose  of  the  remark,  that  from  this 
difference  in  the  phraseology  of  the  two  acts  the  cases 
cited  by  counsel  involving  the  construction  of  the  act  of 
1841  have  no  direct  application  to  the  case  before  the 
court. 

In  this  case  the  questions  are :  1.  Was  Beeder  actually 
insolvent  when  he  executed  the  notes  to  Kelton,  Bancroft 
&  Co.,  and  gave  the  warrant  to  confess  judgment  on  them? 
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2.  Was  it  with  a  view  to  give  a  preference  to  said  firm  ? 
8.  Had  that  firm  reasonable  cause  to  believe  Beeder  was 
insolvent  at  the  time?  If  these  questions  can  be  answered 
affirmatively,  the  result  will  be  that  the  notes  and  cognovit, 
and  consequently  the  judgments^  executions,  and  levies,  are 
nullities,  and  give  no  lien  or  title  to  Eelton,  Bancroft  &  Co^ 
to  the  property  taken  in  execution  by  the  sheriff,  and  no 
right  of  possession  in  the  sheriff. 

As  to  the  first  point — ^the  actual  insolvency  of  Reeder — 
the  evidence  leaves  no  room  for  doubt.  His  schedules  in 
bankruptcy  show  that,  at  the  time  he  gave  his  notes  to  the 
firm,  and  at  thiB  time  of  his  application  in  bankruptcy,  his 
debts  and  liabilities  amounted  to  $16,000,  while  his  entire 
property,  by  his  own  estimate,  was  but  $8,000.  It  is  true 
Reeder,  as  a  witness,  testifies  that  he  did  not  know,  on  the 
16th  of  September,  when  he  gave  the  notes  and  cognovit, 
that  he  was  insolvent.  But  the  statute  does  not  require  this 
knowledge  to  invalidate  the  transaction.  It  requires  only 
the  existence  of  the  fact  of  insolvency,  to  bring  it  within 
the  scope  of  the  section  quoted,  if  the  other  elements  con- 
templated by  the  statute,  to  render  the  transaction  a  null- 
ity, co-exist. 

This  brings  me  to  the  second  inquiry,  namely :  Was  the 
execution  of  the  notes  and  cognovit  with  a  design  to  give 
Eelton,  Bancroft  &  Go.  a  preference  over  other  creditors? 

It  is  a  very  familiar  principle  of  law,  that  every  one  is 
presumed  to  intend  what  is  the  necessary  and  unavoidable 
consequences  of  his  acts.  The  fact  of  Reeder's  insolvency 
being  established,  the  giving  of  notes,  payable  one  day  after 
date,  with  a  warrant  to  confess  judgment,  importing  the 
right  to  an  execution  without  delay,  and  a  consequent 
levy  upon  his  property,  affords  the  strongest  ground  for  the 
presumption  tliat  the  intention  was  to  give  Eelton,  Ban- 
croft &  Co.  a  preference  over  other  creditors.  The  evidence 
shows,  conclusively,  that  this  was  the  result.  The  notes  and 
cognovits  were  given  on  the  16th  of  September;  judgment 
was  entered  on  the  24th,  and  executions  issued  the  same  day 
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and  were  pnt  into  the  hands  of  the  sheriff  for  service,  and 
on  the  27th  levies  were  made  on  the  merchandise  in  contro- 
versy. It  is  hardly  to  he  supposed  that  Beeder  did  not 
know  that  this  conrse  could  and  would  be  taken,  and  it  is 
difEicult  to  resist  the  conclusion  that  he  did  not  intend  to 
give  this  firm  a  preference.  All  the  circumstances  con- 
nected with  the  transaction  known  to  Beeder  must  have 
convinced  him,  it  was  the  intention  of  Eeiton,  Bancroft  & 
C!o.  to  make  an  immediate  levy  on  his  property,  and  thus 
give  them  a  preference,  in  violation  of  the  policy  and  in- 
tention of  the  bankrupt  act,  or,  in  the  words  of  the  statute, 
'4n  fraud  of  the  law.''  It  would  not  be  a  strained  con- 
struction of  section  85  of  the  statute  to  hold  that  Beeder 
had  thus  procured  his  property  to  be  taken  in  execution,  as 
his  act,  in  giving  the  judgment  notes,  naturally  and  cer- 
tainly led  to  such  a  result — ^thus  breaking  up  his  business 
and  putting  him  in  a  state  of  bankruptcy. 

The  third  inquiry  is :  Had  that  firm  reasonable  cause  to 
believe  Beeder  was  insolvent  at  the  time?  On  this  subject 
there  is  some  conflict  in  the  testimony.  Sheldon  swears  he 
did  not  know  that  Beeder  was  insolvent  when  he  was  ap- 
plied to  for  a  settlement,  and  when  he  procured  the  notes 
and  cognovits.  On  the  other  hand,  Fulton,  a  disinterested 
witness,  testifies  that  Sheldon,  about  the  1st  of  October, 
stated  that  he  had  known,  for  two  months  past,  that  Beeder 
was  insolvent.  If  this  witness  is  credible,  it  establishes  the 
fact  that  Sheldon  was  cognizant  of  Beeder's  failing  circum- 
stances some  time  before  he  applied  for  a  settlement  and 
procured  the  notes  and  cognovit. 

But,  without  reference  to  this  direct  evidence  on  this 
point,  all  the  facts  point  to  the  conclusion  that  the  firm  had 
^^  reasonable  cause  "  to  suppose  Beeder  to  be  insolvent.  The 
firm  had  been  dealing  with  Beeder  for  some  time,  and  had, 
without  hesitation,  given  him  credit.  On  his  application 
for  further  credit,  they  refused  to  give  it  unless  he  would 
pay  the  sum  then  due,  which  he  was  unable  to  do.  They 
advised  him  thea  to  purchase  elsewhere  on  credit,  and 
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raise  the  means  to  pay  thei:!!.  Sheldon,  some  time  after,  made 
a  personal  application  to  him  for  settlement  of  his  aeconnt. 
He  could  pay  only  $200 ;  and,  on  the  request  of  Sheldon, 
he  then  gave  his  notes,  as  before  stated,  with  warrants  to 
enter  judgments.  The  notes  were  payable  one  day  after 
date,  and  the  cognovits  authorized  judgments  to  be  entered 
as  soon  as  the  notes  were  due.  Judgments  were  entered  a 
few  days  after  the  notes  and  cognovits  were  given,  in  a  county 
other  than  that  in  which  the  debtor  resided;  and  executions 
immediately  issued,  and  levies  were  made.  This  surely  is 
not  according  to  the  ordinary  course  of  business,  as  between 
mercantile  creditors  and  debtors  of  whose  solvency  they  are 
confident.  The  witness,  Sheldon,  says  his  firm  sometimes 
pursued  this  course ;  but  it  is  fair  to  presume  that  such  steps 
to  collect  a  debt  are  not  resorted  to  unless  the  creditor  has 
good  reason  to  believe  his  debtor  is  in  failing  circumstances. 
The  whole  course  pursued  by  the  creditor  firm  clearly  indi- 
cates that  they  supposed  Reeder  was  unable  to  meet  his 
liabilities,  and  that  great  haste  was  necessary  to  enable  them 
to  get  the  start  of  other  creditors. 

Without  pursuing  this  investigation  further,  I  state  it  as 
my  conclusion  that  this  transaction,  in  view  of  all  the  facts, 
is  within  the  scope  of  section  85  of  the  bankrupt  act,  and 
that  the  judgment  notes  are  nullities,  and  that  Kelton,  Ban- 
croft 4;  Co.  have  no  valid  lien  on  the  merchandise  in  con- 
troversy; and,  consequently,  that  the  right  of  possession  is 
in  the  assignee  and  not  in  the  sheriff. 

As  to  the  claims  of  the  aged  females,  Mrs*  Jones  and 
Mrs.  Bates,  I  see  no  reason  why  their  liens  on  the  property 
are  not  protected.  They  were,  severally,  creditors  of  Beeder 
long  before  his  insolvency  and  application  in  bankruptcy. 
They  held  his  notes  for  debts  honestly  due ;  and,  when  he 
failed  to  pay,  suits  were  brought  on  the  notes  before  a  jus- 
tice of  the  peace.  Each  obtained  judgments,  on  which  ex- 
ecutions were  issued,  and  levies  made  on  the  merchandise  in 
controversy,  then  in  possession  of  the  sheriff  under  the  levy 
on  the  executions  in  favor  of  Eelton,  Bancroft  k  Co.    These 
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proceedings  were  all  in  good  faith,  and  according  to  the 
ordinary  course  in  such  cases.  They  had  no  conference  or 
commnnication  with  Breeder  in  regard  to  their  doings;  nor 
was  it  with  his  knowledge  or  at  his  request  they  brought 
their  suits.  There  is  no  proof  that  they  were  apprised  that 
Beeder  was  in  doubtful  circumstances  or  insolvent.  In 
short,  there  is  no  fact  in  evidence  showing  any  fraudulent 
intent  in  suing  for  their  debts,  or  any  intent  to  obtain  an 
unlawful  preference  over  other  creditors.  They  stand,  there- 
fore, as  persons  who,  by  lawful  means,  have  sought  to  se- 
cure their  just  rights,  and  wholly  free  from  the  imputation 
of  any  fraud,  actual  or  constructive.  The  levies  made  by 
the  sheriff  on  the  executions  upon  the  judgments  in  favor 
of  £elton,  Bancroft  ft  Co.,  being  adjudged  invalid,  the 
levies  by  the  constable  on  the  executions  in  favor  of  Mrs. 
Jones  and  Mrs.  Bates  are  clearly  valid,  and  created  a  lien 
in  their  favor,  which  is  protected  by  the  bankrupt  law.  In 
one  of  the  cases,  it  is  claimed,  the  lien  under  the  constable's 
levy,  after  the  expiration  of  thirty  days,  the  lifetime  of  the 
executions  under  the  law  of  Ohio,  was  at  an  end.  But  I 
know  not  of  any  authority  by  which  it  can  be  maintained 
that  the  lien,  U9der  the  facts  of  this  case,  was  lost.  Further 
.  proceeding  on  the  judgment  was  suspended  by  reason  of  the 
property  remaining  in  the  possession  of  the  sheriff,  but  the 
lien  continued.  The  other  case  is  like  the  one  referred  to, 
except  that  after  the  expiration  of  thirty  days,  and  after  the 
return  of  the  execution  by  the  constable,  a  vendi  issued, 
upon  which  no  proceeding  was  had,  for  the  reason  just 
stated.    The  lien,  however,  was  undoubtedly  preserved. 

Judgment  in  this  suit,  as  against  the  defendant,  Albin, 
will  be  rendered  for  the  plaintiff,  and  an  order  entered,  if 
necessary,  for  the  delivery  of  the  property  to  him. 

As  to  Mrs.  Jones  and  Mrs.  Bates,  who  were  by  consent, 
irregularly,  and  as  I  think,  unnecessarily,  made  defendants, 
I  do  not  see  what  judgment,  if  any,  can  Be  entered.  Per- 
haps the  better  way  would  be  for  them  to  ask  leave  to 
withdraw  their  pleas,  and  for  an  order  in  the  court  of  bank- 
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raptcy  directing  the  assignee  to  allow  and  pay  their  claims 
in  fall  from  the  proceeds  of  the  bankrupt's  estate.  Such 
an  order  will  be  made,  if  required.  The  costs  in  the  case, 
made  by  the  two  females,  must  also  be  paid  from  the  pro- 
ceeds of  the  bankrupt's  estate.  So  far  as  Albin  is  con- 
cerned, there  must  be  judgment  for  costs  against  him. 


(DISTRICT  COURT.) 

Ex  PARTS  Patrick  Koss.   Extradition. 

Under  the  treaty  between  the  United  States  and  Great  Britain,  of  August 
9,  1842,  and  the  legislation  of  Ck>ngres8  for  carrying  into  effect  its 
stipulations,  no  authority  is  required  f^om  the  executive  department 
of  the  United  States  to  enable  a  judge,  magistrate,  or  oommiasioner 
to  issue  a  warrant  for  the  arrest  of  an  alleged  fugitive  from  Justice. 

Upon  the  hearing  of  a  case  arising  under  said  extradition  treaty,  not 
only  copies  of  depositions,  but  also  copies  of  warrants  and  other 
papers,  certified  under  the  hand  of  the  person  issuing  the  same,  and 
attested  upon  the  oath  of  the  party  producing  them,  to  be  true  copies 
of  the  originals,  are  admissible  as  evidence  of  the  criminality  of  the 
person  apprehended. 

The  act  of  June  22,  1860,  which  enacts  as  a  mode  of  proof  of  the  authen- 
ticity of  such  papers  the  certificate  of  the  minister  or  consular  ofScer 
of  the  United  States  in  the  foreign  country,  does  not  repeal  or  alter 
the  act  of  Congress  of  August  12,  1848.  It  merely  provides  another 
mode  of  authenticating  the  papers  additional  to  the  one  provided  by 
that  act. 

Kinffy  Thompson  ^  Avery ^  for  British  government. 

Thomas  Powell  and  George  F.  Hoeffer,  for  defendant. 

Lbavitt,  J. 

This  is  an  application,  in  behalf  of  the  government  of 
Great  Britain,  fpr  the  extradition  of  Patrick  Boss  as  a 
fugitive  from  justice,  charged  with  murder  committed  by 
him  in  Ireland.    The  complaint  or  information  was  made 
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in  this  country  on  the  oath  of  Edward  Mortimer  Arch- 
ibald, as  the  British  consul  for  the  port  of  Kew  York,  Ko- 
yember  17,  1864,  before  a  commissioner  of  the  IlDited 
States,  duly  authorized  to  act  iu  such  cases.  The  com- 
plaint sets  forth  that  upon  the  informatioQ  and  belief  of 
the  afliant,  the  said  Ross,  on  April  26, 1862,  at  Melkagh,  in 
the  county  of  Longford,  Ireland,  feloniously  murdered  one 
Mary  Corrigan ;  and  that  he  was,  at  the  date  of  the  com- 
plaint, in  the  State  of  Ohio.  The  consul  prays  that  a  war- 
rant may  issue,  by  the  district  judge  of  the  United  States 
for  the  Southern  District  of  Ohio,  for  the  apprehension  of 
Boss,  to  the  end  that  the  charge  may  be  investigated,  and 
that  upon  sufficient  evidence  of  his  guilt  the  proper  certifi- 
cate may  be  issued  to  the  secretary  of  state  of  the  United 
States,  to  authorize  a  warrant  by  him  for  the  surrender  of 
said  Ross  to  the  proper  authorities  of  Great  Britain,  for 
trial  within  the  jurisdiction  in  which  the  alleged  crime 
was  committed. 

In  pursuance  of  the  prayer  of  said  complaint,  on  the  2d  of 
March  last,  I  issued  a  warrant  for  the  apprehension  of  Ross, 
which  has  been  returned  served,  and  he  has  been  brought 
before  me  in  custody,  and  has  had  the  assistance  of  counsel 
in  the  hearing,  so  far  as  it  has  already  progressed.  Upon 
the  hearing,  sundry  documents,  papers,  and  oral  testimony 
were  offered  by  the  counsel  representing  the  British  gov- 
ernment, tending  to  prove  the  guilt  of  Ross,  as  alleged 
against  him  in  the  complaint  and  information  of  the  con- 
sul. To  these,  exceptions  were  taken  by  counsel,  as  not 
being  in  pursuance  of  the  treaty  of  extradition  between 
the  government  of  the  United  States  and  that  of  Great 
Britain,  and  the  legislation  of  Congress  for  executing  the 
provisions  of  said  treaty.  I  shall  notice  briefly  such  of 
these  exceptions  as  are  deemed  material,  and  state  the  con- 
clusions at  which  I  have  arrived. 

It  is  objected,  in  the  first  place,  that,  as  a  district  judge 
of  the  United  States,  I  had  not  jurisdiction  to  issue  the 
warrant  requiring  the  alleged  fugitive  to  be  brought  before 
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me,  and  that  such  warrant  can  issue  only  after  the  action 
of  our  government,  through  the  secretary  of  state,  au- 
thorizing the  judge  to  act,  and  cause  the  accused  to  be 
brought  before  him.  This  being  a  question  involving  the 
authority  of  the  judge  in  this  case  first  requires  considera- 
tion. If  the  warrant  has  been  improvidently  and  illegally 
issued,  the  accused  party  is  entitled  to  be  released  from 
custody. 

But  I  am  wholly  unable  to  perceive  that  the  view  urged 
is  sustained  by  the  construction  of  the  treaty  or  the  acts  of 
Congress.  By  the  tenth  article  of  the  treaty  between  our 
government  and  that  of  Great  Britain,  ratified  by  the  United 
States  on  August  9,  1842,  it  is  stipulated  that  persons 
charged  with  "  murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  etc.,  committed  within  the  jurisdiction  of  either  gov- 
ernment, who  shall  seek  an  asylum,  or  be  found  within  the 
territories  of  the  other,  shall,  upon  the  proper  .requisition, 
be  delivered  up  to  justice,  upon  such  evidence  of  crimi- 
nality" as,  according  to  the  laws  of  the  place  where  the 
fugitive  shall  be  found,  shall  justify  his  commitment  for 
trial,  if  the  crime  or  ofiense  had  been  there  committed; 
and  judges  or  magistrates  of  either  government  are  au- 
thorized^ ^^upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive,  or  person  so 
charged,  to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered ;"  and  if  such  evidence  be  deemed 
sufficient  to  sustain  the  charge,  it  is  made  the  duty  '^  of  the 
examining  judge  or  magistrate  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for 
the  surrender  of  such  fugitive.'* 

The  first  legislation  of  the  Congress  of  the  United  States 
for  carrying  into  effect  the  treaty  stipulations  between  the 
two  governments  is  the  act  of  August  12, 1848.  The  first 
section  of  this  act  recites  many  of  the  stipulations  con- 
tained in  the  treaty  of  1842,  which  has  been  referred  to. 
It  authorizes,  among  other  provisions,  ^^any  of  the  justices 
of  the  Supreme  Court,  or  judges  of  the  several  district 
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conrtB  of  the  United  States,  and  the  judges  of  the  several 
State  courts,  and  the  commissioners  authorized  so  to  do  by 
any  of  the  courts  of  the  United  States/'  upon  complaint 
made,  under  oath  or  affirmation,  charging  any  person  found 
within  the  limits  of  any  State  or  Territory  with  any  of  the 
crimes  enumerated  in  the  treaty,  ^^  to  issue  a  warrant  for 
the  apprehension  of  the  person  charged,  that  he  may  be 
brought  before  such  judge  or  commissioner  for  the  hearing 
and  investigating  the  charge  of  crime  against  him ;  and  if 
on  such  hearing  the  evidence  is  deemed  sufficient,  the  judge 
or  commissioner  is  to  certify  to  the  secretary  of  state  his 
finding,  with  a  copy  of  the  evidence.  And  the  secretary 
of  state  thereupon,  on  the  requisition  of  the  foreign  gov- 
ernment, issues  his  warrant  for  the  surrender  of  the  fugi- 
tive." 

Such,  in  substance,  are  the  provisions  of  the  treaty,  and 
the  first  section  of  the  act  of  1848,  as  applicable  to  the 
point  under  consideration.  After  a  careful  investigation 
of  the  case,  lean  perceive  no  ground  for  the  conclusion  that 
there  must  be  authority  from  the  executive  department  of 
our  government,  to  enable  the  judge,  magistrate,  or  com- 
missioner to  issue  a  warrant  for  the  arrest  of  the  alleged 
fugitive.  Keither  the  treaty  nor  the  statute  contains  such  a 
requisition.  On  the  contrary,  the  power  is  plainly  con- 
ferred, and  it  is  tnade  the  express  duty  of  the  judge,  or 
other  officer,  on  a  complaint  made  on  oath,  as  required  by 
the  treaty  and  the  statute,  to  issue  a  warrant,  and  cause 
the  alleged  fugitive  to  be  brought  before  them. 

The  British  statute  of  the  6th  and  7th  Yic,  of  August 
22, 1843,  to  carry  into  effect  the  treaty  of  1842,  in  relation 
to  the  surrender  of  fugitives,  in  the  matter  under  considera- 
tion, is  essentially  different  from  the  act  of  Congress  of 
1848.  The  British  statute  empowers  a  magistrate  to  issue 
a  warrant  for  the  arrest  of  the  alleged  fugitive  for  a  crime 
committed  within  the  jurisdiction  of  the  United  States, 
upon  a  warrant  issued  by  the  proper  executive  officer  of 
the  British  government.    It  is  only  upon  such  preliminary 
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authority,  that  the  magistrate  can  issue  the  warrant,  and 
cause  the  supposed  fugitive  to  be  brought  before  him  for 
inquiry  into  the  truth  of  the  charge.  But  our  statute,  for 
obvious  reasons,  contains  no  such  provision.  It  does  not 
require  our  secretary  of  state  to  authorize  the  judge,  or 
other  proper  officer,  to  issue  a  preliminary  warrant,  but 
does  require  that  after  the  judge  or  other  officer  has  certified 
the  case  to  the  secretary  of  state,  with  his  conclusion  that 
the  criminality  of  the  fugitive  is  proved,  that  the  secretary 
shall  issue  his  requisition  or  warrant,  upon  the  demand  of 
the  British  government,  for  the  extradition  of  the  criminal. 
Now  it  needs  no  argument  to  prove  that  the  judges  or 
officers  of  the  United  States  government,  authorized  to  act 
in  these  cases,  must  be  governed  by  the  legislation  of  this 
country,  and  not  by  that  of  Great  Britain.  Each  govern- 
ment, in  the  execution  of  the  treaty,  had  an  undoubted 
right  to  adopt  such  a  course  of  legislation,  not  in  conflict 
with  the  treaty  stipulations,  as  it  might  deem  most  expedi- 
ent. I  have  no  doubt,  therefore,  of  my  authority  to  issue 
the  warrant  in  this  case,  and  to  inquire  into  the  facts  con- 
nected with  the  charge  of  crime  against  the  alleged  fugi- 
tive. And  the  exception  on  the  ground  of  want  of  juris- 
diction is  therefore  overruled. 

It  is  also  a  ground  of  exception  to  an  order  certifying  to 
the  secretary  of  state  of  the  United  States,  the  conclusion 
of  the  judge  in  regard  to  the  criminality  of  the  alleged 
fugitive  Boss,  that  the  papers  and  documents,  and  oral 
evidence  adduced,  are  not  in  conformity  with  the  require- 
ments of  the  acts  of  Congress,  and  can  not,  therefore,  be 
received  as  a  legal  basis  of  action  by  the  judge.  The 
written  papers  and  documents  are  voluminous.  I  may  re- 
mark, however,  that  they  seem  to  have  been  carefully  pro- 
pared,  and  are  characterized  by  unusual  fullness  and  pre- 
cision. They  were  evidently  got  up  with  an  intelligent 
reference  to  the  treaty  between  the  United  States  and  Great 
Britain,  and  the  legislation  of  the  two  countries,  on  the 
sul]gect  of  the  extradition  of  criminals.    From  these  it  ap- 
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pears,  in  substance,  that  on  April  30,  1862,  certain  com- 
plaints, informations,  and  inqnisitions  were  taken  before 
one  CyDonnell,  a  magistrate  of  the  county  of  Longford,  in 
Ireland,  tending  to  prove  that  one  Patrick  Ross,  of  Melkagh, 
in  said  connty,  on  the  20th  of  April,  in  said  year,  inflicted  a 
wonnd  on  the  person  of  one  Mary  Corrigan,  which  caused 
her  death  on  th^  29th  of  that  month.  The  affidavit  of  said 
Mary  Oorrigan,  taken  shortly  after  the  occurrence  of  the 
shooting,  setting  forth  the  fact,  and  showing  a  deliberate 
and  unprovoked  attack  upon  her  by  Ross,  in  the  manner 
stated,  is  among  these  proo&.  In  addition  to  this,  shortly 
before  her  death  and  in  its  near  prospect,  she  made  a  dying 
declaration,  deliberately  repeating  the  facts,  as  set  fortii  in 
her  previous  affidavit,  in  relation  to  the  shooting  by  Ross. 
It  also  appears  that  on  the  80th  of  April,  the  day  after  the 
death  of  Mary  Corrigan,  a  coroner's  inquest  upon  her  body 
was  duly  held,  in  which  the  jurors  found,  under  oath,  that  she 
came  to  her  death  ^^  by  a  gunshot  wound  inflicted  on  her 
right  side,  by  Patrick  Ross,  of  Melkagh,''  and  they  flnd  him 
guilty  of  the  murder  of  said  Mary  Corrigan.  There  was 
also  a  certified  post-mortem  examination,  showing  the  nature 
of  the  wound  inflicted,  and  that  it  caused  the  death  of  said 
Mary  Corrigan.  It  is  also  in  evidence  that  immediately 
after  the  alleged  murder,  Ross  left  the  vicinity  of  the 
murder,  and  was  not  apprehended  to  answer  to  the  crime. 
He  came  to  this  country,  and  an  attempt  was  made  to  arrest 
him  in  Cincinnati  in  1864,  but  he  then  escaped  the  vigi- 
lance of  the  officers  having  the  warrant  He  was  arrested 
in  February  Iftst,  at  Cincinnati,  by  a  police  officer  of  the 
city,  and  subsequently  brought  before  me  in  virtue  of  a 
warrant  as  already  stated. 

These  are,  perhaps,  all  the  facts  in  relation  to  the  com- 
mission of  the  alleged  crime  which  it  is  necessary  to  notice. 
The  written  evidence  offered  to  prove  the  facts  is  objected  to 
as  inadmissible.  The  complaints,  informations,  and  inquisi- 
tions were  taken  before  O'Donnell,  proved  to  have  been,  at 
the  date  of  the  proceedings,  an  acting  magistrate  of  the 

18 
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county  of  Longford.  He  has  died  since  that  time,  and  the 
proceedings  had  before  him  are  authenticated,  ^r^^,  by  the 
official  certificates  of  Thomas  O.  Plunkett,  dated  the  14th  of 
March  last,  setting  forth,  to  each  paper,  that  ttiey  are  true 
copies  from  the  crown  office  of  said  Longford  county;  and, 
secondj  by  the  oral  testimony  taken  before  me,  from  tiie  wit- 
nesses Rooney  and  Draine,  who  swear  that  they  carefully  and 
accurately  compared  the  originals  of  said  papers  and  docu- 
ments with  the  copies  now  ofl'ered  in  evidence,  and  that 
these  are  true  copies.  These  witnesses  swear  that  they 
have  been  for  years  employed  in  the  constabulary  force  of 
the  county  of  Longford.  They  prove  that  O'Donnell  was 
an  acting  magistrate  in  said  county,  in  1862  and  1863;  that 
the  said  several  papers  were  on  file  or  on  record  in  the 
proper  clerk's  office  of  the  crown ;  that  Plunkett  was,  at 
the  date  of  his  several  certificates,  and  for  years  before,  an 
acting  magistrate  in  said  county;  that  Jbhey  saw  him  sign 
the  several  certificates  authenticating  the  copies  of  the 
papers  and  documents  aforesaid ;  and  that  by  virtue  of  the 
same,  he  issued  a  warrant,  as  magistrate,  in  March  last,  for 
the  arrest  of  said  Ross,  which  was  deliv6red  to  said  Rooney 
and  Draine,  and  which  they  produce  as  an  exhibit.  There 
is,  in  addition  to  this  evidence  of  the  official  character  of 
the  magistrate  Plunkett,  other  proof  equally  credible  and 
legitimate.  But  as  the  oral  testimony  of  Rooney  and 
Draine  complies  literally  with  the  requirement  of  the  act 
of  Congress,  it  is  wholly  unnecessary  to  refer  to  other 
proofs. 

The  admissibility  of  this  evidence  under  the  act  of  Con- 
gress of  August  12, 1848,  in  these  cases,  must  depend  upon 
the  terms  of  the  act.  By  the  second  section  of  the  act  it  is 
declared,  ^^  That  in  every  case  of  complaint  as  aforesaid, 
and  of  a  hearing  upon  the  return  of  the  warrant  of  arrest, 
copies  of  the  depositions  i;pon  which  an  original  warrant 
in  any  such  foreign  country  may  have  been  granted,  certi- 
fied under  the  hand  of  the  person  or  persons  issuing  the 
same,  and  attested  upqi^  ^l^e  oath  of  tJiQ  party  producing 
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them  to  be  true  copies  of  the  original  deposition,  may  be 
received  in  evidence  of  the  criminalty  of  the  person  so  ap- 
prehended." 
'  No  language  could  be  plainer  or  more  explicit  than  that 
used  in  this  section.  It  makes  copies  of  the  depositions 
evidence,  certified  under  the  hand  of  the  person  issuing  the 
same,  and  attested  upon  the  oath  of  the  party  producing 
them  to  be  true  copies  of  the  original.  Congress  had  the 
undoubted  power  to  declare  that  copies  of  the  original 
papers,  thus  authenticated,  should  be  ^received  in  evidence 
on  the  hearing  of  any  case  arising  under  the  extradition 
treaty.  The  act  of  1848  has  so  provided,  and  the  evidence 
offered  is  clearly  within  its  requirements.  And  I  can  not 
see  that  this  provision  is  in  any  way  affected  by  the  amenda- 
tory act  of  June  22, 1860.  It  does  not  repeal  the  act  of 
1848  in  any  of  its  requirements,  but,  on  the  contrary,  refers 
to  that  act  as  in  full  force.  It  is  amendatory  of  the  first 
act,  enlarging  its  operation  in  some  particulars.  The  act 
of  1848  refers  only  to  and  includes  copies  of  depositionSy 
whereas  the  act  of  1860  includes  also  copies  of  depositions, 
warrants,  and  other  papers,  thus  making  copies  of  papers 
receivable  in  evidence  that  by  a  rigid  construction  might 
not  be  admitted  under  the  act  of  1848.  These  additional 
papers,  properly  and  legally  authenticated,  and  entitled  to 
be  received  for  similar  purposes  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party  shall  have 
escaped,  are  made  evidence  under  the  act  of  1860.  That 
the  papers  offered  in  this  case,  authenticated  as  they  are, 
would  be  received  and  accredited  by  the  magistrates  and 
courts  in  Great  Britain,  is  too  clear  for  controversy.  The 
act  of  1860  also  enlarges  the  provisions  of  the  act  of  1848, 
by  exacting,  as  a  mode  of  proof  of  the  authenticity  of  the 
papers,  the  certificate  of  the  minister,  or  consular  ofiicer  of 
the  United  States  in  the  foreign  country,  that  they  are 
verified  as  required  by  this  act.  But  this  does  not  repeal 
or  alter  the  act  of  1848,  authorizing  the  admission  of  papers, 
<<  certified  under  Ibhe  l^ai^d  of  the  person  or  persons  issuing 
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such  warrant,  and  attested  by  the  oath  of  the  party  pro- 
ducing them,  that  they  are  true  copies."  It  merely  pro- 
vides another  mode  of  authenticating  the  papers,  additional 
to  that  provided  by  the  act  of  1848. 

And  it  is  worthy  of  notice  on  this  point,  as  showing  the 
intention  of  the  governments  of  Great  Britain  and  the 
United  States  as  to  the  character  of  the  evidence  to  be 
received  in  the  hearing  of  these  extradition  cases,  that  the 
second  section  of  the  act  of  Parliament  of  August  22, 1843, 
passed  the  next  year  after  the  ratification  of  the  treaty  be- 
tween the  two  governments,  is  identical  with  some  pro- 
visions of  the  second  section  of  the  act  of  Congress  of  1848, 
enacted  five  years  after  the  passage  of  the  British  statate. 
The  latter  statute  provides,  in  express  words,  *Hhat  copies  of 
the  depositions  upon  which  the  original  warrant  was 
granted,  certified  under  the  hand  of  the  person  or  persons 
issuing  such  warrant,  and  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  the  original  de- 
positions, may  be  received  in  evidence  of  the  criminality  of 
the  person  so  apprehended.''  From  this,  it  is  a  fair  infer- 
ence that  Congress  had  the  British  statute  before  them  in 
framing  and  passing  the  act  of  1848,  and  intended  a  perfect 
reciprocity  between  that  and  the  British  statute,  as  to  the 
mode  of  proof.  ITor  can  it  be  doubted  that  both  govern- 
ments are  mutually  bound  to  recognize  the  obligations  of 
the  laws  of  the  other,  in  cases  of  applications  for  the  ren- 
dition of  fugitives;  and  the  judges  or  magistrates  of  each 
must  admit  evidence  authenticated  as  required  by  the 
statute  of  the  country,  in  behalf  of  which  the  rendition  is 
sought. 

There  are  other  points  of  exception  to  these  proceedings, 
exceedingly  technical  in  their  character,  to  which  I  have 
not  thought  it  necessary  to  advert.  The  only  questions 
needing  consideration  are  those  relating  to  the  jurisdiction 
of  the  judge  and  the  admissibility  of  the  evidence  ofibred. 
These  being  disposed  of,  I  shall  not  expand  tl^is  opinion  by 
other  and  unimportant  considerations. 
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It  may  be  well,  perhaps,  to  remind  the  counsel  for  the 
accused  that  the  action  of  the  court  in  the  present  proceed- 
ing is  not  conclusive  upon  him.  If  it  shall  be  held  to  be 
necessary  to  remit  him  to  his  native  country,  to  answer  to  the 
criminal  charge  against  him,  he  will  there  have  a  full  op- 
portunity of  defense  before  a  jury,  and  will  only  be  found 
guilty  upon  clear  and  legal  proof. 

It  is  understood  that  counsel  for  the  accused  desire,  upon 
the  overruling  of  the  exceptions  urged,  to  introduce  evidence 
in  his  defense,  negativing  the  charge  of  criminality  against 
him.  The  opportunity  to  do  so  will,  of  course,  be  freely 
granted. 

[The  prisoner  cut  his  throat  and  died,  pending  a  further 
hearing  of  the  case. — ^Rbportsb.] 


(district  court.) 
In  thb  Mattsb  of  Tho)ia8  M.  Manly.    In  Bankruptct. 

Wliere  a  chattel  mortgage  was  given,  to  secure  the  payment  of  a  promis- 
sory note,  payable  one  day  after  date,  and  the  mortgaged  property,  be- 
ing books,  stationery,  eto^  remains  in  possession  of  the  mortgagor,  who 
carries  on  his  business,  as  a  retail  bookseller,  as  before  the  mortgage, 
selling  the  stock  mortgaged,  and  replacing  it  by  the  purchase  of  other 
stock,  until  there  can  be  no  identification  of  the  articles  specified  in 
the  mortgage,  and  the  mortgagee  assents,  for  years,  to  this  course,  such 
mortgagee,  when  proceedings  in  bankruptcy  are  commenced  against 
the  mortgagor,  has  no  right,  under  the  mortgage,  to  the  possession  of 
the  stock  in  his  possession  at  the  time  of  the  bankruptcy. 

Under  the  facts  stated,  the  mortgagee  has  no  lien  on  the  stock,  and  can 
only  share,  jpro  rata,  with  other  creditors,  in  the  proceeds  of  the  sale 
of  the  stock. 

S.  C.  Whitman^  for  petitioner. 

0.  JET.  Tem'fle  and  Woodruffs  Tilden  ^  Maxwell^  for  cred- 
itors. 

Opinion  of  thb  Couiit: 

The  qaestion  before  the  court  is  on  a  motion,  by  the 
counsel  of  Ellen  M.  Manly,  for  an  order  to  the  marshal  to 
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deliver  to  ber  a  lot  of  books,  stationery,  etc.,  seized  by  the 
marsbal  as  the  property  of  the  said  Thomas  M.  Manly, 
against  whom  there  has  been  an  adjudication  of  bank- 
ruptcy, on  the  petition  of  Stanage,  Saunders  ft  Co.,  cred- 
itors of  the  said  Thomas  M.  Manly.  The  property  in  dis- 
pute is  claimed  by  Ellen  M.  Manly,  the  sister  of  the  bank- 
rupt, under  a  chattel  mortgage  given  to  secure  a  debt  due 
her  from  her  brother.  The  question  to  be  decided  on  this 
motion  is,  whether  this  mortgage  vested  a  title  to  the  prop- 
erty in  Ellen  M.  Manly,  or  whether  it  was  the  property  of 
the  bankrupt,  subject  to  the  claim  of  his  creditor  and  passed 
to  the  assignee  of  said  Thomas  M.  Manly. 

The  facts  necessary  to  notice  are  briefly  these :  The  said 
Thomas  M.  Manly,  under  the  name  of  Thomas  M.  Manly 
ft  Co.,  had  been  in  business  for  some  years,  in  Cincinnati,  as 
a  retail  bookseller  and  stationer,  prior  to  the  institution  of 
the  proceedings  in  bankruptcy.  His  sister,  the  said  Ellen  M. 
Manly,  had,  from  time  to  time,  advanced  money  to  assist 
her  brother  in  his  business,  until  October  16,  1868,  when 
these  advances  amounted  to  $1,500,  and  on  that  day  Thomas 
M.  Manly  gave  his  note  to  his  sister  for  that  sum,  payable 
one  day  after  date,  and  at  the  same  time  executed  the  chat- 
tel mortgage  to  secure  the  payment  of  the  note,  including 
all  his  stock  in  trade  and  the  furniture  and  fixtures  pertain- 
ing to  his  place  of  business.  The  mortgage  was  duly  filed 
in  the  office  of  the  recorder  of  Hamilton  county,  pursuant 
to  the  statute  of  Ohio. 

On  February  12, 1869,  the  firm  of  Stanage,  Saunders  ft 
Co.  filed  their  petition  in  bankruptcy  against  Thomas  M. 
Manly,  praying,  for  the  cause  assigned,  that  a  decree  of  bank- 
ruptcy might  be  entered ;  and  such  proceedings  were  had 
that  a  decree  in  bankruptcy  was  entered  in  this  court,  on 
the  19th  day  of  February,  in  the  year  aforesaid.  A  war- 
rant issued  to  the  marshal,  requiring  him  to  take  possession 
of  the  property  of  the  bankrupt  pursuant  to  the  require- 
ment of  the  statute.  A  restraining  order,  prohibiting  Manly 
and  all  others  from  interfering  with  or  disposing  of  the  prop- 


APRIL  TERM.  1869.  268 


In  the  Matter  of  Manly. 


erty,  had  been  issued  on  the  15th  of  February,  and  was  duly 
served  and  returned. 

After  the  commencement  of  the  proceedings  in  bank- 
ruptcy, but  before  the  service  of  the  restraining  order,  and  be- 
fore the  decree  in  bankruptcy — ^that  is  to  say,  between  the 
15th  and  19th  days  of  February — ^Ellen  Manly  proceeded  to 
the  store  of  Thomas  M.  Manly  and  demanded  payment  of 
the  note  for  $1,500,  which  was  refused.  She  then  demanded 
possession  of  the  goods  or  merchandise  included  in  her  mort- 
gage, and  goods  and  merchandise  valued  at  $1,100  were  de- 
livered to  her  and  she  caused  them  to  be  removed  from  the 
store,  and  they  were  taken  to,  and  deposited  at,  another 
place  in  the  city.  Subsequently,  upon  the  application  of 
the  petitioning  creditors,  the  marshal  was  ordered  to  take 
possession  of  the  property  thus  removed,  and  now  holds 
it  in  custody.  As  before  stated,  the  object  of  the  pending 
motion  is,  that  this  property  may  be  restored  to  Ellen  M. 
Manly,  as  the  owner,  under  the  mortgage  executed  on  Octo- 
ber 16, 1858. 

This  motion  has  been  argued  at  great  length  by  counsel, 
and  is  now  submitted  for  the  decision  of  the  court.  The 
only  question  is,  whether  Ellen  M.  Manly  has  the  legal  title 
to  the  property  in  controversy,  under  the  chattel  mortgage 
which  has  been  referred  to.  No  question  arises  as  to  the 
validity  or  invalidity  of  the  sale  or  transfer  of  the  property, 
under  section  85  or  any  other  provision  of  the  bankrupt 
statute.  From  the  facts  before  the  court,  presented  by  the 
affidavits  and  other  proofs,  it  does  not  appear  that  Thomas 
M.  Manly  was  insolvent  on  October  16, 1868,  when  he  exe- 
cuted the  mortgage  to  his  sister,  or  that  she  had  reasonable 
cause  to  believe  her  brother  was  then  in  a  state  of  insolvency 
or  contemplated  bankruptcy.  The  question,  therefore,  as 
to  the  validity  of  the  chattel  mortgage,  and  the  title  or  claim 
of  Ellen  M.  Manly  to  the  property  included  in  it,  must  de- 
pend on  the  general  principles  of  law  applicable  to  such 
mortgages  and  to  the  facts  in  connection  with  it.  I  regret 
that  the  pressure  of  other  duties  will  not  allow  me  to  at- 
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tempt,  at  length,  to  inveetigate  this  question  and  refer  to 
and  analyze  the  various  authorities  cited  hy  counsel.  I  am. 
relieved,  in  some  measure,  from  the  necessity  of  doing  so 
by  the  consideration  that  the  decision  of  the  question,  in 
this  summary  way  upon  the  pending  motion,  will  not  be 
conclusive  upon  the  parties  or  bar  them  from  pursuing 
other  proceedings  to  test  the  legal  title  to  the  property  in 
controversy.  I  will  state,  therefore,  very  briefly,  the  con- 
clusions which  I  have  reached  in  the  consideration  of  the 
question. 

And  I  may  remark,  in  the  first  place,  that  from  the  facts 
before  the  court,  there  is  no  reason  to  doubt  that  at  the  date 
of  the  execution  of  the  mortgage  Thomas  M.  Manly  was 
justly  indebted  to  his  sister,  the  mortgagee,  in  the  sum 
named  in  the  mortgage,  and  for  which  the  note  was  given. 
The  transaction  may  have  been  in  good  faith,  as  between 
the  brother  and  the  sister,  but  that  consideration  will  not 
give  validity  to  the  mortgage  if  the  after-conduct  of  the 
parties  was  such  as  that,  upon  principles  of  public  policy 
and  settled  law,  the  rights  of  other  creditors  must  be 
deemed  paramount  to  the  claim  asserted  under  the  mort- 
gage- 
There  is  no  controversy  as  to  the  legal  principle  that  any 

sale  or  conveyance  of  chattel  property,  with  a  provision 
expressed  or  clearly  implied,  that  the  vendee  or  mortgagee, 
as  the  case  may  be,  is  to  continue  in  possession,  with  the 
right  to  sell  or  exercise  other  acts  of  ownership  over  it,  is, 
prima  facie^  fraudulent  and  void,  as  against  the  creditors  of 
the  vendor  or  mortgagor.  The  doctrine  in  England  and  in 
this  country  was,  until  a  comparatively  late  period,  that  such 
a  sale  or  transfer  was  per  se  fraudulent  and  void.  But  it 
has  been  modified  by  the  decision  of  the  courts,  so  that  now 
it  is  presumptive  only  of  fraud,  and  such  presumption  may 
be  rebutted  and  overcome  by  explanatory  proof  that  there 
was  neither  actual  nor  constructive  fraud  in  the  transaction. 
But  I  am  not  aware  that  it  ever  has  been  held  that  where 
the  sale  or  transfer  has  been  made,  without  any  change  of 
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posseBsion  or  apparent  change  of  ownership,  and  the  vendor 
or  mortgagor  has  held  himself  out  to  the  world  as  the  owner, 
and  obtains  credit  as  such  owner,  that  any  state  of  facts 
can  be  made  out  of  sufficient  force  to  repel  the  inference  of 
fraud. 

And  it  seems  to  the  court  that  a  stronger  case,  warrant- 
ing the  legal  'presumption  of  fraud,  could  not  be  more 
clearly  made  out  than  in  the  case  of  the  mortgage  in  ques- 
tion. Manly  was  a  retail  dealer  in  books  and  stationery. 
On  October  16, 1868,  he  executed  the  mortgage  to  his  sister. 
It  covered  his  entire  stock  in  trade,  including  the  furniture 
of  his  store.  It  was  given  to  secure  the  payment  of  a  note 
due  one  day  after  date.  He  was  permitted  to  hold  the  pos- 
session of  the  mortgaged  property  and  carry  on  business 
precisely  as  before  the  mortgage  was  given ;  and  it  is  proved 
that  he  not  only  sold  articles  mortgaged,  but  that  he  made 
purchases  of  additional  stock.  This  was  done,  with  the 
knowledge  and  consent  of  Miss  Manly,  from  October  until 
the  following  month  of  February.  And  it  was  not  till  after 
the  petition  in  bankruptcy  was  filed  against  her  brother  that 
she  made  any  claim  to  the  possession  of  the  property.  When 
claimed,  witibout  any  inventory  being  made,  and  without 
any  effort  to  identify  the  specific  articles  covered  by  the 
mortgage,  the  books  were,  in  a  very  loose  and  hurried  man- 
ner, taken  from  the  store  of  her  brother  and  transferred  to 
another  place  in  the  city. 

It  is  true,  in  reference  to  the  mortgage,  that  it  contained 
no  express  provision  that  the  mortgagor  should  continue  in 
possession,  with  the  right  to  dispose  of  the  mortgaged  prop- 
erty. But  the  understanding  and  intent  of  the  parties  are 
to  be  inferred  from  their  acts.  It  is  in  evidence  that  the 
mortgagor  was  permitted  to  retain  possession.  It  is  so  set 
forth  in  the  affidavit  of  Miss  Manly ;  and,  by  the  clearest 
implication,  there  was  a  power  in  the  mortgagor  to  sell  or 
dispose  of  the  property.  The  mortgagor  so  understood  it, 
and  continued  to  make  sales  until  the  store  was  closed  in 
February,  1869.    As  a  necessary  result,  it  was  impossible 
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that  the  identical  property  mortgaged  could  be  restored  to 
the  mortgagee.  As  there  was  no  provision  in  the  mort- 
gage that  articles  sold  might  be  replaced  by  others  of 
the  same  description,  the  identification  of  the  mortgaged 
articles  was  an  impossibility.  It  could  not  operate,  there- 
fore, as  a  lien  on  the  specific  property  mortgaged ;  and,  in 
the  language  of  the  Supreme  Court  of  Ohio,  in  the  case  of 
Collins  et  al.  v.  Myers  et  al.j  16  Ohio,  547,  could  have  no 
other  effect  than  to  ^<  ward  off  creditors." 

I  have  looked  into  the  cases,  especially  the  Ohio  cases, 
which  have  been  cited  by  the  counsel  on  both  sides.  As  I 
understand  these  cases,  there  is  not  one  that  sustains  the 
principle  that  a  chattel  mortgage,  with  the  right  in  the 
mortgagor  to  retain  possession  of  the  mortgaged  property, 
and  to  sell  or  dispose  of  the  same,  is  not  fraudulent  as  to 
creditors. 

It  is  strenuously  insisted,  that  under  the  law  of  Ohio  re- 
quiring chattel  mortgages  to  be  filed  in  the  office  of  the 
county  recorder,  when  so  filed  there  is  notice  to  the  world 
of  the  lien  created  on  the  mortgaged  property,  and  every 
one  deals  with  the  mortgagor  at  his  peril.  I  do  not  propose 
to  make  any  comment  upon  this  statute  or  analyze  its  pro- 
visions. It  is  most  obvious  that  the  construction  insisted 
on  by  the  counsel  would  most  seriously  embarrass  commer- 
cial operations.  If  a  dealer,  knowing  that  another  is  car- 
rying on  his  business  in  his  own  name,  with  every- outward 
indication  that  he  is  the  owner  of  the  property  of  which  he 
is  in  possession,  and  apparently  prospering  in  business,  is 
obliged  to  search  the  files  o$  the  recorder's^  office  to  ascer- 
tain if  there  is  a  mortgage  on  the  property  thus  held  out  to 
the  world  as  his  own,  it  would  be  a  serious  drawback  to  all 
trading  operations.  In  regard  especially  to  dealers  in  dis- 
tant cities  or  places,  of  whom  credit  was  asked  by  an  Ohio 
merchant,  it  would  be  exceedingly  embarrassing  if,  before 
he  could  respond  to  the  request  for  credit,  he  were  obliged 
to  search  the  files  of  chattel  mortgages  to  ascertain  whether 
he  could  safely  give  credit  to  the  party  requiring  it.    I  can 
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not  suppose  such  was  the  intention  of  the  law,  and  do  not 
feel  called  on  to  give  it  a  constmction  leading  to  such  re- 
Bults. 

In  deciding  that  Miss  Manly  has  no  title  to  the  property 
in  question,  under  her  chattel  mortgage,  paramount  to 
that  of  other  creditors  of  Thomas  M.  Manly,  I  think  I 
am  fully  sustained  hy  the  following  authorities :  Collins  et 
al.  V.  Myers  et  oZ.,  16  Ohio,  547 ;  Freeman  v.  Rawson^  6  Ohio 
St.  1 ;  Barman  v.  Abley,  7  Ohio  St.  219. 

The  counsel  for  Miss  Manly  has  eloquently  referred  to 
the  great  hardship  which  she  will  suffer  if  her  claim  to  the 
property  in  question  is  set  aside.  The  answer  is,  if  she  is 
a  sufferer  it  is  her  own  fault.  She  had  a  perfect  right,  un- 
der her  mortgage,  to  take  full  possession  of  the  mortgaged 
property  when  her  brother's  note,  payable  one  day  after 
date,  became  due.  The  note  not  being  paid  then,  the  for- 
feiture under  the  mortgage  could  have  be  enforced,  and  her 
debt  secured.  K,  from  a  desire  to  aid  him,  or  a  misplaced 
confidence  in  the  pecuniary  ability  of  her  brother,  she  per- 
mitted him  to  retain  possession  of  the  property,  and  carry 
on  business  as  before,  whereby  honest  dealers  were  induced 
to  give  him  credit,  she  has  no  just  ground  of  complaint  She 
stands  upon  the  same  ground  as  other  creditors  of  Manly, 
and  must  be  content  to  share  a  pro  rata  dividend  with  them 
of  the  proceeds  of  his  property. 

Motion  is  therefore  denied. 


(circuit  court.) 
John  H.  Ware  v.  Henry  T.  Brown. 

A  right  of  action  for  a  tort  is  not  assignable  by  operation  of  law  or  other- 
wise; and  an  action  for  damages  resulting  from  a  tort,  can  only  be 
sustained  by  the  person  directly  injured  thereby,  and  not  by  one 
alleging  a  collateral  or  resulting  injury. 
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No  right  of  action  exists  against  a  notary  public  for  an  alleged  official 
malfeasance,  in  corruptly  and  falsely  certifying  to  the  execution  and 
acknowledgment  of  an  assignment  of  an  interest  in  real  estate  in 
favor  of  a  purchaser  under  such  fraudulent  assignment,  for  damagei 
resnlting  fh>m  his  defective  title,  arising  from  the  malfeasance  of  the 
notary  public 

The  redress  for  the  malfeasance  of  the  notary  can  only  be  obtained  by  the 
person  to  whom  the  fraudulent  assignment  was  made,  and  whose  title 
was  thereby  inyalidated. 

W.  S.  Maekoyy  for  plaintifil 

Hoddlyj  Jackson  ^  Johnson^  for  defendant. 

Opinion  of  thb  Coukt  : 

The  question  before  the  court  is  presented  on  a  demarrer 
to  the  declaration.  The  declaration  is  of  great  length  and 
very  special.  Briefly  stated,  it  is  substantially  as  follows : 
One  Cochran  had  a  leasehold  interest  in  an  acre  of  land, 
for  oil  purposes,  in  West  Virginia,  and  sold  and  assigned 
an  interest  of  three-fifths  of  his  leasehold  interest  to  three 
persons — Stimson,  Stein,  and  Love ;  these  persons,  by  deed, 
sold  and  assigned  the  entire  leasehold  interest  in  the  land 
to  one  Buffington,  the  said  Cochran  not  joining  in,  or  being 
a  party  to,  the  deed  of  assignment ;  this  deed  or  instrument, 
with  the  name  and  seal  of  Cochran  and  the  other  parties, 
was  presented  to  the  defendant  Brown,  an  acting  notary 
public  of  Athens  county,  Ohio,  for  his  official  certificate  of 
the  acknowledgment  of  the  due  execution  of  the  same.  It 
is  then  averred  that  the  defendant,  knowingly,  fiedsely,  and 
corruptly,  under  his  notarial  seal,  certified  that  all  the 
parties  to  the  deed  of  assignment,  including  the  said 
Cochran,  personally  appeared  before  him,  and  acknowledged 
the  signing  and  sealing  thereof;  and  that  defendant  sab- 
scribed  his  name  thereto,  as  an  attesting  witness  of  its 
execution  by  aJU  the  parties,  knowing  that  the  name  of  said 
Cochran  was  a  forgery,  and  that  he  had  not  executed  the 
deed,  or  acknowledged  the  same  before  him.  The  plaint- 
iff then  avers  that  Buffington,  supposing  he  had  a  perfect 
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title  to  the  entire  leasehold  interest  in  the  tract,  under  the 
deed  of  assignment  thus  authenticated,  sold  the  same  for 
a  valuable  consideration  to  the  defendant,  and  executed  a 
deed  of  assignment  for  the  same  in  due  form ;  that  the  de- 
fendant, ignorant  of  the  fraudulent  character  of  the  assign- 
ment to  Buffington  and  the  corrupt  action  of  the  defendant 
in  falsely  and  corruptly  certifying  to  its  execution,  and 
supposing  he  had  a  good  title  to  the  interests  of  all  the 
parties,  including  the  interest  of  the  two-fifths  vested  in 
Cochran,  contracted  to  sell,  and  did  sell,  the  entire  leasehold 
to  other  parties.  And  it  is  then  averred  that  upon  the 
discovery  of  the  fraud  in  the  assignment  to  Bufiington  and 
the  corrupt  act  of  the  defendant  in  his  false  certificate  of 
the  acknowledgment  of  the  same,  the  plaintiff  was  com- 
pelled to  pay  a  large  sum  to  perfect  his  title,  whereby  he 
waa  greatly  injured,  and  claims  damages  of  the  defendant. 

Upon  the  case  thus  made  in  the  declaration,  the  question 
is,  whether  the  plaintiff  shows  a  good  cause  of  action,  and 
a  right  to  recover  damages  for  the  alleged  official  malfeas- 
ance charged  against  the  defendant.  I  regret  that  no  pre- 
pared briefs  were  submitted  to  the  court  by  the  counsel, 
and  that  the  pressure  of  other  duties  has  not  enabled  me  to 
look  into  the  authorities  as  fully  as  I  could  have  desired. 
From  a  cursory  examination  of  the  point,  I  can  find  no 
adjudicated  cases  sustaining  the  right  of  the  plaintiff  to  a 
recovery  in  this  action;  while  there  are  some  that  lead 
directly  to  the  opposite  conclusion. 

The  fraud  and  malfeasance  of  the  defendant,  if  the  facts 
averred  in  the  declaration  are  true,  undoubtedly  show  the 
most  repulsive  official  corruption  on  the  part  of  this  defend- 
ant. And  if  this  action  was  prosecuted  by  Buffington,  who 
waa  the  person  directly  defrauded  by  the  acts  alleged 
against  the  defendant  in  his  official  character  as  a  notary 
public,  there  would  be  no  question  that  it  would  be  sus- 
tained, and  that  he  could  recover  to  the  extent  of  any  loss 
or  injury  he  may  have  suffered.  But  it  is  a  very  different 
question,  whether  this  plaintiff  has  a  right  of  action. 
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The  general  principle  is,  that  no  one  but  the  party  directly 
ii^jared  by  the  commiBsion  of  a  tort  can  sue  for  the  injary 
arising  from  it.  It  is  well  settled  that  a  right  to  compensa- 
tion for  a  wrong  committed  is  not  assignable  in  &ctj  or  by 
operation  of  law.  1  Peters,  193.  There  was  no  privity 
between  this  plaintiff  and  the  parties  implicated  in  the 
frandalent  acts  alleged.  He  then  had  no  interest  in  the 
property,  and  there  conld  have  been  no  intention  to  de- 
fraud or  injure  him.  The  alleged  fraud  was  in  the  sale  and 
conveyance  to  Buffington  and  the  false  authentication  of 
the  assignment  to  him.  It  was  the  obvious  duty  of  the 
plaintiff  to  have  inquired  into  the  validity  of  Buffington's 
title,  and  I  see  no  reason  why  the  doctrine  of  caveat  emptor 
does  not  apply. 

The  case  of  Dehn  v.  HeekmaUy  12  Ohio  St.  181,  seems  to 
sustain  the  principle  suggested,  that  the  person  directly  in- 
jured by  a  tortious  act,  or  a  wrongful  neglect  of  official 
duty,  only  has  a  right  of  action.  In  that  case  a  justice  of 
the  peace  was  sued  for  not  having  issued  process  and 
entered  judgment  against  the  maker  of  a  promissory  note, 
left  with  him  for  collection.  An  indorser  paid  the  note, 
and  brought  suit  against  -the  justice  for  neglect  of  duty. 
The  court  held  that  the  owner  or  holder  of  the  note  had 
the  legal  right  of  action  against  the  justice,  and  that  the 
action  by  the  indorser  could  not  be  sustained. 

The  case  of  Wells  v.  Cooky  16  Ohio  St.  67,  is  a  direct 
authority  upon  the  question  before  the  court.  It  is  elaborately 
considered  by  Judge  Brinkerhoff,  in  delivering  the  opinion 
of  the  court,  and  numerous  cases  from  the  English  report 
are  referred  to.  Instead  of  expanding  this  opinion  by  a 
special  notice  of  these  cases,  I  content  myself  by  referring 
to  them,  as  collected  and  commented  on  by  the  learned 
judge  in  his  opinion. 

The  demurrer  is  sustained. 
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In  an  information  under  section  66  of  the  act  of  Congress  of  1799,  alleg- 
ing fraad  in  the  importation  of  merchandise  at  an  undervaluation, 
it  is  necessary  to  aver  that  the  valuation  was  under  cost  at  the  place 
of  exportation. 

The  information  in  this  case  not  containing  this  averment  is  defective,  but 
the  diatrict  attorney  is  permitted  to  amend. 

In  the  additional  or  amended  information,  based  on  section  1  of  the  act 

of  Congress  of  March  3,  1863,  it  is  not  necessary  to  allege  that  the  per- 
son making  the  fraudulent  entry,  was  either  owner,  consignee,  or 
agent  of  the  property,  if  it  appears  from  the  statements  of  the  in- 
formation that  the  person  making  the  entry  was  the  owner,  or  acted  as 
an  agent  of  the  owner. 
An  averment  that  the  requirements  of  the  statute  have  been  complied  with, 
which  are  merely  directory  to  the  officers  of  the  revenue  and  the  im- 
porter, is  not  necessary  under  the  act  of  March,  1863. 

The  acts  of  1799  and  1863  extend  and  apply  to  commercial  intercourse  be- 
•    tween  Canada  and  the  United  States  as  well  as  to  other  foreign 
countries. 

Section  66  of  the  act  of  1799  is  not  repealed  by  section  1  of  the  act  of 
March,  1863,  the  latter  being  in  aid  of,  or  auxiliary  to,  the  act  of  1799. 

Durbin  Ward^  District  Attomeyy  and  Henry  Stanbery^  for 
United  States. 

TUden  ^  Stevenson^  and  F.  Lincoln^  for  claimants. 

[This  was  a  case  in  which  many  novel  and  interesting 
legal  questions  were  presented  for  the  consideration  of  the 
court.  The  first  important  questions  in  the  case  were 
argued  and  decided  at  April  term,  1869,  on  exceptions  to 
the  information. — Beportbr.] 

Opinion  op  the  Court: 

The  questions  before  the  court  arise  on  exceptions  in  the 
nature  of  a  demurrer  to  the  original  information,  and  the 
first  charge  in  the  amended  information. 

The  original  information  alleges  as  the  ground  of  forfeiture 
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that  seventy-eight  boxes  of  books  were  imported  into  the 
United  States  from  the  port  of  Sarnia,  in  Canada,  to  the  port 
of  Port  Huron,  in  the  United  States ;  that  on  November  4, 
1868,  some  person,  to  the  district  attorney  unknown,  made 
an  entry  at  the  last-named  port  on  an  invoice,  purporting 
to  be  an  invoice  of  all  the  books  contained  in  said  boxes,  at 
their  actual  cost,  as  required  by  the  act  of  Congress  of 
March  8, 1799 ;  that  it  was  afterward  found  that  said  in- 
voice and  entry  were  false  and  fraudulent,  and  that  the  per- 
son who  had  possession  of  said  books  unlawfully,  know- 
ingly, and  fraudulently  entered  the  same  at  said  port,  and 
invoiced  them  below  the  actual  cost  thereof,  with  intent  to 
defraud  the  United  States  of  the  duties  imposed  thereon 
by  law,  contrary  to  the  statute,  whereby  said  books  be- 
came forfeited  to  the  United  States. 

This  information  is  based  upon  section  66  of  the  act  of 
March  8, 1799,  which  provides,  ^^  that  if  any  goods,  wares, 
or  merchandise,  of  which  entry  shall  have  been  made  in 
the  office  of  a  collector,  shall  not  be  invoiced  according 
to  the  actual  cost  thereof,  at  the  place  of  exportation^  with  de- 
sign to  evade  the  duties  thereon,  or  any  part  thereof,  all 
such  goods,  wares,  or  merchandise,  or  the  value  thereof, 
shall  be  forfeited." 

It  is  objected  to  this  information  that  it  is  defective  in 
not  averring  that  the  alleged  false  and  fraudulent  invoice 
of  the  books  was  below  their  actual  cost  at  the  place  of  ex- 
portation. The  averment  is,  that  they  were  invoiced  be- 
low their  actual  cost,  but  it  is  not  averred  that  it  was  below 
their  actual  cost  at  the  pla^e  of  exportation.  The  question 
is,  whether  such  an  averment  is  not  necessary  to  sustain  the 
information.  The  courts  of  the  United  States,  in  adminis- 
tering the  navigation  and  revenue  laws,  have  been  uni- 
formly liberal  in  their  practice,  and  in  their  construction  of 
statutes  on  these  subjects.  But  I  can  find  no  case  iu  which 
they  have  held  that  an  information,  which  did  not  describe 
substantially  the  statutory  offense  on  which  a  forfeiture 
was  claimed,  could  be  sustained. 
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The  case  of  the  schooner  Hoppet  and  cargo,  7  Crauch, 
389  (2  Peters'  Cond.  542),  and  the  case  of  the  itfancy, 
1  Gidlison,  67,  have  a  direct  bearing  on  this  subject. 

Now,  it  is  clear,  as  to  this  information,  that  there  is  no 
averment  that  the  offense  defined  in  section  66  of  the  act 
of  1799  has  been  committed.  It  is  merely  alleged  that 
the  goods  were  invoiced  below  their  actual  cost,  bat  the 
important  averment,  that  it  was  below  their  actaal  cost  at 
the  place  of  exportation,  is  omitted.  The  statute  makes 
this  a  material  element  as  a  ground  of  forfeiture,  and  it 
should  have  been  averred  in  the  information.  In  the  case 
referred  to,  Chief  Justice  Marshall  held,  **  that  the  informa- 
tion is  not  made  good  by  the  averment  that  the  offense  was 
committed  against  the  provisions  of  certain  sections  of  the 
act  of  Congress."  The  offense  must  be  specifically  defined, 
that  the  claimants  may  know  with  certainty  what  are  the 
grounds  on  which  a  forfeiture  is  claimed.  The  averment, 
merely,  that  the  books  were  invoiced  below  their  actual 
cost,  without  alleging  that  it  was  below  the  actual  cost  at 
the  place  of  exportation,  does  not  advise  the  claimant  of 
the  charge  he  is  required  to  meet.  If  desirous  of  taking 
testimony  to  rebut  the  charge  of  a  fraudulent  invoice,  as 
being  below  cost,  the  information  leaves  it  wholly  uncer- 
tain as  to  the  place,  and  it  would  be  impossible  for  him  to 
prepare  a  defense. 

The  exception  to  the  original  information  is,  therefore, 
sustained  on  the  ground  referred  to,  but  the  defect  is 
amendable,  and  the  district  attorney  has  leave  to  amend 
hie  information. 

And  this  brings  the  court  to  the  consideration  of  the  ex- 
ceptions to  the  amended,  or,  as  it  is  called,  additional  in- 
formation, filed  by  the  district  attorney  on  the  1 7th  of  March. 

L  The  first  ground  of  exception  to  the  second  informa- 
tion is,  that  it  does  not  allege  ^'  that  the  person  who  caused 
the  goods  mentioned  in  said  information  to  be  imported 
into  the  United  States,  and  who  made  an  entry  thereof 
below  their  value,  by  means  of  an  undervaluation  in  a  fidse 
19 
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and  fraadnlent  invoice,  was  either  the  owner,  consignee,  or 
agent  of  the  owner  of  said  goods." 

This  second  or  additional  information  is  based  on  section 
1  of  the  act  of  Congress  of  March  8, 1868.  It  avers,  in  spb- 
stance,  that  one  Henry  J.  Shaw,  having  the  custody  and 
control  of  two  hundred  and  four  boxes  or  packages  of 
books,  subject  to  duty,  caused  the  same  to  be  transported 
from  Sarnia,  in  Canada,  in  a  boat  or  vessel,  across  the  St. 
Clair  river,  to  the  port  of  Port  Huron,  in  the  United  States, 
and  imported  the  same  at  said  port,  and  made,  or  caused  to 
be  made,  an  entry  of  the  books,  upon  an  invoice  setting 
forth  their  vahie  greatly  below  their  value  at  Sarnia,  or  in 
said  dominion  of  Canada,  or  at  Port  Huron,  and  greatly 
below  their  cost  in  the  country  from  which  they  were  im- 
ported; that  such  undervaluation  was  with  the  unlawfal 
intent  of  causing  an  entry  to  be  made  to  evade  the  pay- 
ment of  the  just  and  full  amount  of  the  duties  chargeable 
thereon ;  that  seventy-eight  cases  or  boxes,  of  the  two  hun- 
dred and  four  cases  or  boxes  so  entered,  were  sent  to  Cin- 
cinnati for  sale,  and  were  there  seized  as  forfeited,  and  that 
said  seventy-eight  cases  were  by  Shaw,  or  by  his  procure- 
ment, knowingly  and  fraudulently  invoiced  greatly  below 
their  true  value  at  Sarnia,  or  in  the  dominion  of  Canada, 
or  at  .Port  Huron,  or  the  principal  markets  of  Canada,  or 
in  the  country  whence  they  were  exported,  with  intent  to 
evade  the  payment  of  duties,  and  contrary  to  the  statute. 

The  question  arising  on  the  first  exception  to  the  first 
count  of  the  amended  information  just  referred  to,  is, 
whether  it  is  necessary  to  aver  in  the  information  that  the 
entry  of  the  books  alleged  to  have  been  fraudulently  in- 
voiced, was  made  by  the  owner,  consignee,  or  agent  It  is 
not  so  alleged  in  the  information,  but  it  is  averred  that  the 
books  were  in  the  custody  of,  and  under  the  control  of 
Shaw,  and  that  he  caused  the  same  to  be  fraudulently 
entered  at  an  undervaluation. 

Section  1  of  the  act  of  March  8, 1868,  after  prescribing 
with  great  minuteness  the  prerequisites  tp  a  leg^l  eptry  of 
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property  imported  from  a  foreign  country,  eabject  to  an 
import  duty 9  provides  that  after  July  1,  I8689  ^^  goods, 
wares,  or  merchandise  imported  into  this  country,  shall  be 
admitted  to  entry  without  a  full  compliance  with  the  re- 
quirements of  the  statute ;  one  of  which  is,  that  the  invoice 
shall  be  verified  by  tbe  oath  of  the  owner,  or  consignee,  or 
an  authorized  agent  of  the  owner  or  consignee.  And  the 
penal  clause  of  the  section  declares,  ^^  that  if  any  such 
owner,  consignee,  or  agent  .  .  .  shall  knowingly  make, 
or  attempt  to  make,  an  entry  thereof,  by  means  of  any 
false  invoice,  ...  or  of  any  invoice  which  shall  not 
contain  a  true  statement  of  all  the  particulars  hereinbefore 
required,  or  by  means  of  any  other  false  or  fraudulent  doc- 
ument or  paper,  or  of  any  other  false  or  fraudulent  practice 
or  appliance  whatsoever,  .  .  .  such  goods,  wares,  and 
merchandise  shall  be  forfeited,"  etc. 

Does  the  first  count  of  the  second  information  contain 
averments  of  a  fraud,  which,  within  the  scope  of  the  statute, 
subjects  the  property  in  question  to  forfeiture,  and  sufiSicient 
to  require  the  claimants  to  answer  the  charge  of  fraud  7 

As  before  stated,  the  exception  insisted  on,  to  this  part 
of  the  information,  is,  that  it  does  not  allege  that  the  party 
making  the  false  invoice  was  either  owner,  consignee,  or 
agent.  It  is  true  there  is  no  direct  averment  of  this  fact. 
But  it  is  averred  that  the  books  were  in  the  custody  of,  and 
under  the  control  of  Shaw,  who  is  charged  with  making 
the  fraudulent  invoice.  This  is  equivalent  to  an  allegation 
that  he  was  the  agent.  He  who  has  for  the  time  being,  and 
for  a  special  purpose,  the  custody  and  control  of  another's 
property,  is  his  agent.  And  it  would  not  be  a  strained  con- 
struction of  the  statute,  that  Shaw,  who  made  the  entry  of 
the  books,  acted  as  the  agent  of  the  owners,  within  the  fair 
import  of  the  law. 

But  if  this  view  is  erroneous,  another  inquiry  pertinently 
arises,  namely,  whether  it  was  necessary  to  allege  the  fact, 
that  the  person  making  the  entry  was  either  owner,  con- 
signee, or  agent.    It  is  ^0!!  sett}e4  law,  that  what  is  n^e^e 
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matter  of  defense  need  not  be  set  out  in  an  information. 
All  that  is  required,  is  that  enough  should  be  stated  to 
show  a  violation  of  the  statute.  The  gist  of  the  ofiense 
which  subjects  property  to  forfeiture  under  the  section  of 
the  law  referred  to,  is  the  procurement  of  an  entry  of  goods 
imported  from  abroad  by  means  of  a  false  and  fraudulent 
invoice.  It  is  distinctly  charged  that  Shaw  caused  an  entiy 
to  be  made,  under  such  an  invoice,  with  knowledge  that 
the  prices  were  greatly  below  the  actual  value  of  the  prop- 
erty«  and  with  the  intent  thereby  to  defraud  the  govern- 
ment of  the  legal  duties  imposed  by  law.  This  is  the  sub- 
stantial charge  relied  on  as  the  ground  for  tBe  forfeiture  of 
this  property,  set  forth  by  clear  and  distinct  averments,  and 
which  the  claimants  are  required  to  meet.  Whether  Shaw 
was  or  was  not  the  agent  of  the  owner  is  an  hicidental 
fact,  in  no  sense  affecting  the  charge  of  fraud  in  the  entry 
of  the  books.  If  the  invoice  made  by  him  was  false  and 
fraudulent,  it  is  immaterial  in  what  capacity,  or  under  what 
pretenses  he  made  it.  If  false  and  fraudulent,  the  property 
entered  was  forfeited  when  the  fraud  was  perpetrated, 
without  reference  to  the  capacity  in  which  he  acted! 

It  may  be  said,  also,  as  showing  the  sufficiency  of  the 
count  under  consideration,  that  no  skillful  pleader  would 
consider  it  safe  to  make  the  positive  averment  in  the  infor- 
mation, that  Shaw  was  either  the  owner,  consignee,  or 
agent  of  this  property.  If  such  an  allegation  had  been  made, 
it  would  be  necessary  to  prove  it  as  alleged.  But  the  per- 
son making  the  entry  may  have  given  false  information  to 
the  collector,  and  represented  himself  as  owner,  consignee, 
or  agent  contrary  to  the  fact.  It  would  be  unsafe,  therefore, 
to  allege  as  a  fact  what  on  the  hearing  would  be  disproved, 
and  thus  prevent  a  decree  of  forfeiture.  Or  the  case  may 
be  supposed,  that  the  person  making  the  entry  refuses  to  de- 
clare in  what  relation  he  stands  to  the  property ;  shall  the 
object  of  the  law  be  thwarted  by  such  refusal  ? 

There  is  still  another  exception  to  the  first  count  of  the 
second  information  strenuously  urged  ^7  counsel^  namely. 
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that  it  is  not  alleged  that  the  invoice  by  which  the  fraudu- 
lent entiy  waa  made,  was  made,  or  certified  to,  before  a  consul, 
vice-consul,  or  other  commercial  agent  of  the  United  States. 

Section  1  of  the  act  of  March  8,  1863,  before  referred 
to,  requires  all  invoices  of  goods  or  merchandise,  imported 
into  the  United  States  from  a  foreign  country,  to  be  made 
in  triplicate,  and  signed  by  the  person  owning  or  shipping 
the  same ;  and  that  the  invoices  shall,  at  or  before  the  ship- 
ment, be  produced  to  the  consul,  vice-consul,  or  commer- 
cial agent  of  the  United  States  nearest  the  place  of  ship- 
ment, and  shall  have  indorsed  on  them  a  declaration  by  the 
purchaser,  manufacturer,  owner,  or  agent  that  the  invoices 
are  in  all  respects  true. 

Such  are  the  plain  requirements  of  the  statute,  but  it  does 
not  follow,  that  in  a  proceeding  to  condemn  property  for  a 
fraudulent  entry  by  means  of  a  fetlse  invoice,  it  is  necessary 
to  aver  in  the  information  that  all  the  formal  requirements 
of  the  statute,  as  to  the  verification  of  the  invoice  prior  to 
the  shipment,  are  to  be  specially  set  out,  with  an  averment 
that  they  have  been  complied  with.  These  provisions  are 
directory  to,  and  obligatory  upon,  persons  importing  goods 
from  a  foreign  country,  and  on  all  officers  of  the  United 
States  intrusted  with  the  execution  of  the  import  laws. 
They  are  intended  to  insure  the  payment  of  all  lawful  duties 
imposed  by  law,  and  to  guard  the  government  against 
frauds  in  the  collection  of  its  revenue.  But  in  a  proceed- 
ing to  condemn  property  for  frauds  in  its  importation,  it  is 
surely  no  defense  that  the  owner  or  importer  has  failed  in 
any  particular  to  comply  with  the  law ;  nor  can  it  be  toler- 
ated that  neglect  of  duty  by  an  officer  of  the  United  States, 
whether  resulting  from  his  ignorance  or  corruption,  shall 
shield  property  infected  with  fraud  from  the  condemnation 
to  which  it  is  subject  bylaw.  It  would  be  strange,  indeed, 
if  the  default  of  the  foreign  owners  or  shippers  of  the  prop- 
erty in  question,  in  not  having  made  out  and  authenticated 
triplicate  invoices  of  the  property  shipped,  could  be  a  vin- 
dication of  a  fraud  committed  at  the  port  of  entry  in  this 
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conntry.  If  it  were  so,  the  government  would  have  a  b^- 
garly  account  of  import  duties,  as  it  would  be  a  facile  way 
for  a  foreign  owner  or  shipper  to  evade  the  payment  of 
duties,  and  secure  himself  against  a  forfeiture  of  his  prop- 
erty, by  willfully  neglecting  to  comply  with  a  prerequisite 
of  the  law.  It  seems  clear,  therefore,  that  any  irregularities 
or  omissions,  on  the  part  of  the  importers  or  owners  in  doing 
what  the  law  required,  is  no  answer  to  the  charge  of  fraud 
in  causing  the  goods  to  be  entered  at  an  undervaluation, 
with  intent  thereby  to  evade  the  payment  of  the  lawful 
duties. 

From  these  considerations,  without  enlarging  on  this 
point,  the  court  is  led  to  the  conclusion  that  the  second 
ground  of  exception  to  the  information  must  be  overruled. 

But  there  is  a  further  ground  urged  in  argument,  though 
not  set  forth  in  the  exceptions  filed,  that  as  the  importation 
alleged  in  the  information  was  from  a  port  or  place  in 
Canada,  the  acts  of  March  8, 1799,  and  March  3, 1863,  do 
not  apply,  and  that  no  legal  ground  of  seizure  is  therefore 
stated.  This  point  not  being  presented  in  the  exceptions 
filed,  might  perhaps  be  passed  without  notice.  The  argu- 
ment is  that  the  acts  of  1799  and  1868  refer  to,  and  em- 
brace only,  ocean  commerce,  and  do  not  extend  it  to  com- 
mercial intercourse  with  countries  adjacent  to  the  TTnited 
States,  under  foreign  dominion.  And  the  acts  of  1821  and 
1828,  and  perhaps  other  statutes  regulating  trade  and  in- 
tercourse between  the  United  States  and  Canada,  as  appli- 
cable to  the  importation  of  the  books  in  question,  are  re- 
ferred to.  Without  stopping  to  examine  and  analyze  these 
acts,  it  seems  to  the  court  that  the  exception  under  consid- 
eration is  fully  answered  by  a  reference  to  the  first  sec- 
tion of  the  act  of  1863.  That  act,  being  the  latest  in  date 
on  the  subjects  embraced  in  it,  must  be  regarded  as  super- 
seding any  prior  legislation  in  conflict  with  its  provisions. 
The  first  clause  of  the  first  section  of  that^act  in  terms  ap- 
plies "  to  all  invoices  of  goods,  wares,  and  merchandise  im- 
ported from  9,nj  foreign  country  into  the  United  States." 
And  in  a  subsequent  clause,  before  recited,  specifies  and  de- 
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nounces  the  penalty  for  any  fraudulent  practices,  in  in- 
voicing and  entering  property  subject  to  duty,  with  intent 
to  evade  the  payment  of  duties.  Among  these  the  act  of 
knowingly  making,  or  attempting  to  make,  an  entry  by 
means  of  ^^  any  false  invoice  "  is  mentioned,  and  a  forfeiture 
provided  for,  as  the  penalty  for  the  act.  Now,  if  an  im- 
portation from  a  port  in  Canada  is  an  importation  from  a 
foreign  country,  which  can  not,  of  course,  be  controverted, 
it  follows  that  it  is  not  only  within  the  scope  and  inten- 
tion of  the  act  of  1863,  but  within  its  terms.  And  this  re- 
mark applies  with  equal  force  to  the  act  of  1799,  so  far  as  it 
is  not  repealed  by  repugnant  and  conflicting  provisions  of 
subsequent  acts. 

It  is  perhaps  not  material  to  notice  the  argument  of  the 
learned  counsel  for  the  claimants,  intended  to  prove  that  the 
act  of  1799  is  wholly  repealed  by  the  later  legislation  of 
Congress.  On  that  question  there  is  an  authority,  which,  I 
think,  is  applicable  and  decisive.  I  refer  to  the  case  of 
Wood  V.  United  StcUes^  16  Peters,  342.  It  is  true  the 
case  was  decided  in  1842,  and  could,  therefore,  have  had  no 
reference  to  the  act  of  1863.  But  the  principles  laid  down 
by  the  learned  Judge  Story,  in  giving  the  opinion  of  the 
court,  have  a  direct  application  to  the  question  of  the  re- 
peal of  section  66  of  the  act  of  1799.  After  referring 
to  the  fact  that  there  had  been  legislation  on  the  sub- 
ject of  foreign  importations,  subsequent  to  the  passage 
of  that  act,  the  court  say,  at  page  362 :  ^  The  question  then 
arises  whether  section  66,  of  the  act  of  1799  has  been  re- 
pealed, or  whether  it  remains  in  full  force.  That  it  has  not 
been  expressly  or  by  direct  terms  repealed,  is  admitted ;  and 
the  question  resolves  itself  into  the  more  narrow  inquiry 
whether  it  has  been  repealed  by  necessary  implication.  We 
say,  by  necessary  implication,  for  it  is  not  sufficient  to  es- 
tablish that  subsequent  laws  cover  some,  or  even  all,  the 
cases  provided  for  by  it ;  for  they  may  be  merely  affirma- 
tive, or  accumulative  or  auxiliary.  But  there  must  be  a  pos- 
itive repugnancy  between  the  provisions  of  the  new  laws 
and  those  of  the  old ;  and  even  then  the  old  law  is  repealed 
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by  implication  only  pro  tanto^  to  the  extent  of  the  repng- 
naney.  And  it  may  be  added,  that  in  the  interpretation  of 
all  laws  for  the  collection  of  revenne,  whose  provisions  are 
often  yery  complicated  and  numeroas,  to  gaard  against 
frauds  by  importers,  it  would  be  a  strange  ground  to  assert 
that  the  main  provisions  of  any  such  laws  sedulously  intro- 
duced to  meet  the  case  of  a  palpable  fraud,  should  be 
deemed  repealed,  merely  because  in  subsequent  laws  other 
persons  and  authorities  are  given  to  the  custom-house  offi- 
cers, and  other  modes  of  proceeding  are  allowed  to  be  had 
by  them  before  the  goods  have  passed  from  their  custody, 
in  order  to  ascertain  whether  there  has  been  any  fraud  at- 
tempted upon  the  government.  The  more  natural,  if  not 
the  necessary  inference  in  all  such  cases,  is  that  the  legisW 
ture  intend  the  new  laws  to  be  auxiliary  to,  and  in  aid  of 
the  purposes  of  the  old  law,  even  when  some  of  the  cases 
may  equally  be  within  the  reach  of  each.  There  ought  cer- 
tainly under  such  circumstances,  to  be  manifest  and  total  re- 
pugnancy in  the  provisions  to  lead  to  the  conclusion  that 
the  latter  laws  abrogated,  and  were  designed  to  abrogate  the 
former." 

This  reasoning  certainly  applies  to  the  question  before 
the  court,  and  sanctions  the  conclusion  that  section  66  of 
the  act  of  1799  is  not  repealed,  so  far  as  it  contains  provis- 
ions not  repugnant  to  the  act  of  1863.  While  the  latter  act 
changes  and  makes  more  specific  the  duties  of  importers 
and  collectors  of  customs,  it  leaves  unrepealed  many  of  the 
provisions  of  the  old  law,  showing,  in  the  language  of  Judge 
Btory,  that  it  was  intended  the  later  law  ^  should  be  auxil- 
iary to,  and  in  aid  of  the  purposes  of  the  old  law." 

I  have  only  to  add,  that  with  the  amendment  indicated 
as  necessary  to  the  information  originally  filed,  it  may  be 
sustained  under  section  66  of  the  act  of  1799. 

The  exceptions  to  the  first  count  of  the  additional  or 
amended  information  are  overruled. 

[Omitting  some  other  incidental  questions  which  arose  in 
the  progress  of  the  case,  as  not  of  sufficient  importance  to 
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be  reported,  we  insert  the  charge  of  the  court  to  the 
jury.  The  trial  was  a  very  protracted  one,  having  been 
argaed  to  the  jury  at  great  length,  by  the  distinguished  coun- 
sel engaged.  The  Hon.  Henry  Stanbery  had  been  retained 
in  the  case  by  the  secretary  of  the  treasury. — ^Reportbr.] 

The  flrst  ooimt  in  the  information  is  hased  on  seotion  66  of  the  act  of  1799, 
and  the  second  on  section  1  of  the  act  of  Harch,  1863,  hat  they  hoth 
contain  sahstantially  the  charge  of  fraud  in  entering  hooks  at  the  cus- 
tom-hoose,  at  a  fraudulent  underraluation.  Both  counts  charge  that 
the  entry  at  a  false  yaluation  was  with  an  intent  to  defraud  the  United 
States  of  the  full  legal  tax  or  duty. 

The  eTidenoe  must  satisfy  the  jury  that  the  hooks  were  inroiced  helow 
their  value,  and  also  that  this  was  done  with  the  intent  charged  in  the 
information. 

The  entire  entry  at  Port  Huron  emhraced  204  hexes,  hut  of  these,  78  only 
were  sent  to  Cincinnati  and  seised  there,  and  are  all  now  proceeded 
against  for  forfeiture ;  hut  in  considering  the  question  of  undervalua- 
tion, the  jury  may  look  to  the  entry  of  the  204  cases  Eight  of  the  78 
cases  haying  heen  released  from  seizure,  there  are  hut  64  cases  to  which 
the  question  of  forfeiture  applies. 

The  hooks  were  purchased  in  London  and  Edinhurgh,  were  shipped  to 
Montreal,  and  there  the  invoices  were  made  out,  and  were  verified 
before  the  vice-consul  of  the  United  States  at  that  place,  and  the 
invoice  prices  should  have  heen  the  value  of  the  hooks  at  that  place, 
but  in  determining  the  value  at  Cincinnati,  the  cost  of  transportation 
from  Hontreal  to  that  place  is  to  he  added. 

The  question  in  the  case  is  one  of  fhtud,  which  is  partly  a  question  of  fact 
and  partly  of  law.  It  is  for  the  jury  to  find  the  facts  proving  the 
alleged  ftmud,  and  for  the  court  to  determine  whether  the  facts  proved 
import  a  fraud  in  law. 

There  can  he  no  question,  if  the  Jury  are  satisfied  that  the  claimant  entered 
the  hooks  knowingly  at  a  false  valuation,  it  is  a  legal  fraud,  and  sub- 
jects the  books  to  forfeiture. 

Chabgb  of  the  Coubt: 

You  will  have  understood  from  what  has  taken  place  in 
your  presence,  since  you  took  your  places  as  jurors,  the 
nature  of  this  proceeding  and  the  questions  on  which  you 
are  to  pass.  It  is  a  suit  prosecuted  by  the  United  States 
for  the  forfeiture  of  a  large  quantity  of  books,  alleged  to 
have  been  fraudulently  imported,  in  violation  of  law.    In 
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the  information  filed  by  the  government,  which  pre- 
sents the  issnes  yon  are  to  decide,  there  are  two  counts 
or  charges,  on  which  a  verdict  of  forfeiture  is  claimed  by 
the  counsel  for  the  United  States.  The  first  is  based  on 
section  66  of  an  old  statute,  passed  March  3, 1799 ;  and  the 
second  charge  is  framed  under  section  1  of  the  act  of 
March  3, 1863.  As  these  sections  are  of  great  length  and 
somewhat  complicated  in  their  provisions,  I  will  not  recite 
them  at  length  to  the  jury.  They  are  evidently  intended 
to  provide  for  and  punish,  by  forfeiture  or  otherwise,  eveiy 
possible  fraud  in  the  importation  of  goods  or  merchandise 
from  a  foreign  country,  entered  at  a  false  valuation,  with 
an  intent  to  defraud  the  government  of  the  legal  tax  or 
duty.  Without  attempting  to  dissect  or  analyze  separately 
the  charges  stated  in  the  two  counts  of  the  information,  it 
may  be  stated  that  they  both  aver  substantially,  that  sev- 
enty-eight cases  of  books  were  imported  from  Samia,  a 
port  in  Canada,  into  Port  Huron,  a  port  in  the  United 
States,  and  fi*audulently  entered  at  the  custom-house,  at 
the  latter  port,  at  a  price  greatly  below  their  actual  value, 
with  the  fraudulent  intent  of  evading  the  just  and  legal 
duties  to  which  they  were  subject ;  whereby,  it  is  averred, 
the  books  are  forfeited  to  the  United  States. 

This  brief  statement  exhibits  the  case  which  you  are  to 
decide  by  your  verdict.  The  inquiry  for  your  consideration 
is  whether  the  fraud  charged  is  proved  to  your  satisfaction 
by  the  evidence  adduced.  The  alleged  fraud  is  denied  by 
Thomas  J.  Shaw,  who  is  before  you  claiming  the  books  in 
his  own  right,  or  as  agent  for  others,  and  denying,  by  his 
answer  duly  filed,  all  the  allegations  of  fraud  as  set  forth 
in  the  information. 

It  is  claimed  by  the  United  States  that  the  proof  shows 
that  there  were  204  cases  of  books  entered  at  the  custom- 
house at  Port  Huron,  at  a  false  valuation,  by  the  claimant 
Shaw,  as  to  which  the  charge  of  fraud  applies.  Bat,  of 
these  204  cases  imported,  only  78  were  sent  for  sale  at  Cin- 
cinnati, and  were  all  that  were  seized  here.    It  is  only, 
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therefore,  the  78  cases  that  are  in  controversy  in  this  pro- 
ceeding, bnt  in  the  consideration  of  the  question  of  nnder- 
valaation,  it  will  be  competent  for  the  jnry  to  consider  the 
entire  importation  of  the  204  cases.  It  may  be  proper  here 
to  remark,  that  of  the  78  cases  sent  to  Cincinnati,  which 
are  brought  by  the  seizure  within  the  jurisdiction  of  this 
court,  eight  cases  have  been  released  by  order  of  the  secre- 
tary of  the  treasury,  upon  the  application  of  Bell  & 
Dolby,  booksellers  of  London,  as  to  these  the  charge  of 
fraud  in  their  importation  does  not  apply,  and  the  counsel 
for  the  United  States  do  not  claim  a  forfeiture  as  to  them. 
There  are,  therefore,  64  cases  only  now  in  controversy,  and 
which  are  claimed  as  forfeited.  But  it  is  claimed  by  the 
United  States,  that  there  was  fraud  in  the  entire  importa- 
tion ;  and  that,  if  the  jury  is  not  satisfied  of  the  fraud  as  to 
all  these  books,  the  proof  as  to  the  64  cases  is  clear. 

It  will  be  obvious  to  the  jury  that  their  principal  inquiry 
will  be,  whether  these  books  were  imported  and  entered 
by  Shaw  at  a  false  or  undervaluation,  with  the  design  of 
evading  the  payment  of  the  25  per  cent,  ad  valorem  duty 
imposed  by  law.  If  the  jury  find  that  the  evidence  justifies 
the  conclusion  that  the  books  were  knowingly  entered  at 
an  undervaluation,  with  the  fraudulent  intent  charged,  the 
verdict  of  forfeiture  is  an  unavoidable  result.  The  law  is 
clear  either  that  there  must  be  a  forfeiture  of  the  books,  or 
a  recovery  of  the  value  of  the  property  infected  by  the 
fraud.  The  government  proceeds  in  this  case  for  the  for- 
feiture, and  your  verdict  must  respond  to  that  claim. 

There  has  been  a  very  protracted  investigation  in  respect 
to  the  value  of  these  books,  and  their  importation.  It  seems 
they  were  purchased  in  London  and  Edinburgh  by  the 
claimant  Shaw,  and  have  been  traced  to  Montreal,  where 
they  were  landed  early  in  October,  1868.  The  invoices  for 
the  purpose  of  entry  at  the  custom-house  at  Port  Huron 
were  made  at  Montreal.  It  is  proved  that  the  invoices  em- 
braced 204  cases  of  books,  and  were  made  out  in  triplicates, 
as  required  by  our  law.    Were  the  prices  fixed  in  the 
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inyoices  below  their  true  value  ?  These  invoices  were  snb- 
mitted  to  and  verified  before  the  vice-consal  of  the  United 
States  at  Montreal.  In  fixing  their  valae,  the  market 
prices  at  Montreal  should  have  been  the  rule  of  value;  and 
in  order  to  determine  their  value  here,  the  cost  of  transpor- 
tation from  Montreal  to  Cincinnati  should  be  added. 

As  to  the  market  value  of  the  78  cases  sent  to  Cincinnati, 
the  testimony  is  veiy  clear  and  explicit  Two  witnesses. 
Hill  and  Rickey,  both  booksellers  in  this  city,  acted  as 
appraisers  of  the  books,  and  examined  them  critically,  with 
a  view  to  an  appraisement  to  be  returned  under  oath. 
Clarke,  also  a  bookseller,  and  of  long  experience  in  the 
business,  inspected  the  books,  with  a  view  to  their  market 
value.  These  intelligent  and  perfectly  reliable  witnesses 
unite  in  saying  the  books  were  invoiced  greatly  below  their 
value.  If  the  jury  give  credit  to  this  testimony,  their  only 
inquiry  will  be,  was  Shaw,  who  made  the  invoices,  aware 
of  this  undervaluation,  and  was  it  with  an  intent  to  defraud 
the  government  of  the  legal  tax?  This  inquiry  is  submit- 
ted to  the  jury,  to  be  answered  in  the  light  of  all  the  fiusts 
in  evidence  in  the  case. 

It  has  been  often  held  by  courts  and  judges,  that  fraud  is 
partly  a  question  of  fact  and  partly  a  question  of  law.  It 
is  the  province  and  duty  of  a  jury  to  decide  what  facts  are 
proved,  sustaining  the  allerations  of  fraud,  and  for  the 
court  to  determine  whether ^uch  facts  are  sufficient  in  law 
to  constitute  a  fraud.  The  fact  of  fraud  is  not  to  be  pre- 
sumed without  evidence  sustaining  the  charge.  In  this 
case  the  jury  must  be  reasonably  satisfied  that  Shaw  was 
actuated  by  a  fraudulent  purpose  in  valuing  these  books, 
and  in  their  entry  at  the  custom-house,  but  if  tbey  are 
convinced  the  invoice  rates  were  greatly  below  the  true 
value  of  the  books,  the  fraudulent  intent  might  well  be 
presumed.  And  I  may  remark  in  closing,  that  this  not 
being,  in  a  legal  sense,  a  criminal  case,  it  is  not  required  that 
the  evidence  should  be  such  as  to  exclude  all  doubt,  and 
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the  jury  may  properly  decide  according  to  the  preponder- 
ance of  the  evidence. 

The  jury  returned  as  their  verdict  that  the  books  were 
forfeited  to  the  United  States. 

.  [After  the  sale  of  the  books  forfeited,  and  the  payment  of 
the  proceeds  into  the  registry  of  the  court,  the  attorney  for 
Hubbard  &  Heaton,  auctioneers  in  Cincinnati,  moved  the 
court  for  an  order  for  the  payment  to  said  Hubbard  & 
Heaton  of  |8,000,  for  money  advanced  by  them  to  the 
claimant  Shaw,  after  the  books  were  in  possession  of  the 
auctioneers  for  sale  in  Cincinnati,  and  before  the  seizure. 
But  the  counsel  for  the  United  States  urged,  that  it  was  not 
competent  for  the  court  to  order  the  payment  of  Hubbard 
&  Heaton's  claim  from  the  proceeds  in  the  registry,  and 
that  the  entire  amount  must  be  deposited  to  the  credit  of 
the  United  States,  and  that  the  claim  of  Hubbard  &  Hea- 
ton could  only  be  paid  on  the  allowance  and  order  of  the 
secretary  of  the  treasury. — ^Beportek.] 

Where  packages  of  books  were  fraudulently  imported  into  the  United 
States  and  placed  in  the  possession  of  auctioneers  to  be  sold,  and 
adyances  were  made  by  them  on  said  books  without  knowledge  of  or 
reason  to  suspect  any  fraud  in  such  importation,  and  before  the  United 
States  had  made  its  election  to  proceed  for  a  forfeiture,  or  to  sue  for 
the  value  of  the  property :  Held,  that  such  advances  were  a  lien  upon 
the  proceeds  of  the  sale  of  the  books  in  the  registry  of  the  court,  and 
that  an  order  for  payment  should  be  made. 

Where  such  lien  exists,  and  the  fund  from  which  it  ought  to  be  paid  is 
within  the  Jurisdiction  of  the  court,  there  is  no  necessity  for  requiring 
the  person  having  such  lien  to  apply  to  the  secretary  of  the  treasury 
for  payment. 

Warner  M.  Baieman^  District  Attorney y  and  Henry  Stan- 
bery^  for  United  States. 

Lewis  H.  Bond,  for  interveners. 
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Opinion  of  thb  Court  : 

The  claim  of  Hobbard  &  Heaton,  for  the  sum  advanced 
by  them  to  Shaw,  is  admitted  to  be  just  and  equitable,  and 
that  when  made  they  had  no  knowledge  of  or  reason  to 
suspect  any  fraud  in  the  importation  by  Shaw.  It  was 
paid  to  Shaw  after  the  employment  of  Hubbard  k  Heaton 
as  auctioneers,  and  after  the  books  were  placed  in  their 
possession  for  sale,  and  before  their  seizure  for  the  fraud  in 
their  importation.  There  would  seem  to  be  no  doubt  that 
Hubbard  &  Heaton  have  an  equitable  lien  on  the  fund  in 
the  registry,  and  that  the  order  for  its  payment  should  be 
made.  The  case  of  Caldwell  v.  The  United  StateSj  reported 
in  8  Howard,  decides  that  a  bona  fide  claim  upon  property 
before  seizure,  or  before  the  government  has  made  its  elec- 
tion to  proceed  for  a  forfeiture,  or  sue  for  its  value,  may  be 
paid  out  of  the  proceeds.  Hubbard  &  Heaton's  claim  is 
within  the  principle  decided  by  the  Supreme  Court  in  the 
case  referred  to. 

But  it  is  insisted  by  the  counsel  of  the  United  States,  that 
under  an  act  of  Congress  passed  in  1867,  that  the  entire 
proceeds  must  be  paid  into  the  treasury,  including  all 
charges^  and  expenses  incident  to  the  proceeding.  This 
provision  applies  only  to  the  legal  charges  and  expenses  in- 
cident  to  the  case,  and  does  not  extend  to  a  private  claim 
on  the  proceeds,  baaed  on  a  legal  lien.  That  Hubbard  ft 
Heaton's  daim  is  such  a  lien,  there  can  be  no  doubt.  And 
the  fund  from  which  it  ought  to  be  paid  being  within  the 
jurisdiction  of  the  court,  the  order  for  its  payment  may  be 
entered.  There  would  seem  to  be  no  necessity  for  requir- 
ing them  to  be  at  the  trouble  and  incur  the  expense  of  an 
application  to  the  secreti^ry  pf  the  treasury  for  payment. 
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(district  court.) 

Banisl  Ahl,  Jb.,  and  Albxandeb  Buohmak,  Assignbes  in 
Bankbuptot  of  Sugabman  &  FbanK)  v.  Samubl  Thorneb. 

A  payment  by  the  maker  of  a  promissory  note  to  an  indorser,  the  maker 
knowing  his  insolvency  at  the  time,  and  the  indorser  receiving  such 
payment,  having  reasonable  cause  to  believe  the  maker  to  be  insolvent, 
is  a  fraudulent  preference  of  such  indorser  within  the  meaning  of 
section  35  of  the  bankrupt  act;  and  the  assignee  in  bankruptcy  may  sue 
for  and  recover  the  amount  so  paid,  for  the  benefit  of  all  the  creditors. 

MoiUton,  Bateman  ^  Johnson^  for  plaintiffs. 
Long  ^  Hoeffevy  for  defendant. 

Opinion  of  the  Coubt: 

This  is  a  petition  in  chancery,  prosecuted  by  said  Ahl 
and  Bnchman,  as  assignees  in  bankruptcy,  to  recover  from 
the  defendant,  Thomer,  the  sum  of  $4,990,  which  they 
allege  to  have  been  paid  by  said  Sugarman  k  Frank  to 
Thomer,  in  fraud  of  the  bankrupt  law  of  the  United 
States. 

The  material  facts  involved  may  be  comprehensively 
stated  as  follows:  In  July,  1867,  the  said  Sugarman  & 
Frank  were  doing  business  in  Memphis,  in  the  State  of 
Tennessee,  as  partners ;  some  time  during  that  month,  at 
the  request  of  Sugarman,  the  said  Thorner,  residing  at 
Cincinnati,  and  the  brother-in-law  of  said  Sugarman,  and 
then  a  member  of  the  firm  of  Heidelbach,  Seasongood  k 
Co.,  indorsed  the  promissory  note  of  Sugarman  k  Frank  for 
|5,000,  payable  to  the  order  of  Thorner  ninety  days  after 
date.  This  note  was  discounted  by  Espy,  Heidelbach  & 
Co.,  bankers  at  Cincinnati.  Not  being  paid  at  maturity, 
on  October  21, 1867,  a  renewed  note  for  the  s^me  sum,  at 
ninety  days,  was  given  by  Sugan^an  k  Frank,  and  indorsed 
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by  Thorner.  This  note,  by  its  terms,  would  have  been  dne 
January  23, 1868.  On  the  16th  of  that  month  the  defend- 
ant Thorner  received  from  Sugarman  &  Frank  bills  or 
drafts  on  a  house  in  New  York  for  |5,300,  with  instruc- 
tions to  apply  them  to  the  note  held  by  Espy,  Heidelbach 
&  Co.  These  billa  or  drafts  were  accepted  by  said  banken 
in  payment  of  said  note,  and  the  note  was  taken  np  and 
canceled.  The  difference  between  the  proceeds  of  the 
drafts  or  bills  remitted  to  Thorner,  and  the  sum  due  on 
Sugarman  &  Frank's  note,  was  paid  by  direction  of  Sugar- 
man  to  his  wife,  then  living  at  Cincinnati. 

The  bill  sets  forth  that  on  May  11, 1868,  a  petition  was 
filed  in  this  court  by  certain  creditors  of  the  said  Sugar- 
man  &  Frank,  alleging  various  acts  of  bankruptcy  by  them, 
and  praying  that  they  might  be  adjudged  bankrupts.  And 
on  the  21st  of  September,  in  the  year  last  named,  the  firm, 
and  the  individual  members  of  the  firm,  were  decreed  to  be 
bankrupts,  and  the  said  Ahl  &  Buchman  were  duly  ap- 
pointed and  qualified  as  their  assignees.  They  allege  in 
their  bill  that  at  the  time  Sugarman  &  Frank  remitted  to 
Thorner  the  drafts  to  pay  the  note  for  |5,000  held  by  Espy, 
Heidelbach  &  Co.,  they  were  insolvent,  and  that  Thorner 
had  just  cause  to  believe  them  to  be  insolvent,  and  that, 
therefore,  the  payment  of  the  note  was  an  unlawful  pref- 
erence to  Thorner,  and  illegal  and  void  as  in  violation  of 
the  bankrupt  act.  And  the  assignees  allege  a  right  to  re- 
cover from  Thorner  the  sum  so  paid,  to  be  applied  to  the 
claims  of  the  firm  creditors  of  Sugarman  &  Frank. 

Before  referring  to  the  evidence,  and  with  a  view  to  a 
more  intelligent  application  of  the  law  to  the  facts,  it  may 
be  well  to  notice  briefly  the  provisions  of  section  85  of  the 
bankrupt  act,  so  far  as  they  apply  to  the  transactions  in 
question.  That  section  declares:  ^^That  if  any  person, 
being  insolvent,  or  in  contemplation  of  insolvency,  within 
four  months  before  the  filing  of  the  petition  by  or  against 
him,  with  a  view  to  give  a  preference  to  any  creditor,  or 
person  having  a  claim  against  him,  or  who  is  under  any 
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liability  for  him,  .  .  .  makes  any  payment,  pledge, 
assignment,  transfer,  or  conveyance,  •  •  .  the  person 
receiving  snch  payment,  pledge,  assignment,  transfer,  or 
conveyance,  having  reasonable  cause  to  believe  sach  person 
is  insolvent,  and  that  such  .  .  .  payment,  pledge, 
assignment,  or  conveyance  is  made  in  fraud  of  the  provis- 
ions  of  this  act,  the  same  shall  be  void,  and  the  assignee 
may  recover  the  property,  or  the  value  thereof,  from  the  per- 
son so  receiving  it,  or  so  to  be  benefited  thereby."  The 
section  then  provides,  that  if  any  person  being  insolvent,  or 
in  contemplation  of  insolvency  within  six  months  before 
the  filing  of  the  petition  by  or  against  him,  shall  make  any 
payment  or  transfer  of  property  to  a  person  having  reason- 
able  cause  to  believe  him  to  be  insolvent,  or  to  be  acting  in 
contemplation  of  insolvency,  and  that  such  payment, 
transfer,  etc.,  is  made  with  a  Tiew  to  prevent  his  property 
from  coming  to  his  assignee,  or  prevent  the  same  from 
being  distributed  under  the  act,  or  in  any  way  to  impede, 
impair,  delay,  or  defeat  the  operation  of  the  act,  the  same 
shall  be  void,  and  the  assignee  may  recover  the  property  or 
the  value  as  assets  of  the  bankrupt. 

In  deciding  whether  the  transaction  involved  is  within 
the  prohibitions  of  section  85,  and  therefore  void,  the  fol- 
lowing inquiries  necessarily  arise: 

1.  Was  the  firm  of  Sugarman  ft  Frank  insolvent,  or  acting 
in  contemplation  of  insolvency  in  the  payment  of  their 
note,  on  which  Thorner  was  liable  as  indorser. 

2.  Was  the  note  paid  with  a  view  to  a  preference  to 
Thorner  over  other  creditors  of  Sugarman  &  Frank. 

8.  Had  Thorner  reasonable  cause  to  believe  that  Sugar- 
man  k  Frank  were  insolvent. 

4.  Was  Thorner  under  such  a  liability  as  indorser  for  the 
firm,  as  that  the  payment  of  the  note  inured  to  his  benefit 
within  the  meaning  of  said  section  of  the  bankrupt  act. 

L  As  to  the  insolvency  of  the  firm  of  Sugarman  &  Frank, 
on  January  16,  1868,  when  Thorner  paid  their  note  to 
JSspjj  Heidelbach  k  Co.,  with  the  proceeds  of  the  drafts 
20 
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remitted  to  him  by  Bogarman  &  Frank,  there  is  no  roam 
for  doubt  The  evidence  proves  conclasively  that  in 
December,  1867,  the  firm  was  unable  to  meet  its  liabilities. 
There  were  large  debts  owing  to  Cincinnati  houses,  which 
were  past  due  and  unprovided  for.  The  debts  of  the  firm 
then  were  in  excess  of  (100,000,  and  their  assets  and  means 
of  payment,  according  to  the  estimate  of  witnesses  well 
acquainted  with  their  affairs,  would  not  pay  more  than 
twenty-five  or  thirty  cents  on  the  dollar.  It  is  in  evidence, 
by  Seasongood,  a  witness  in  the  case,  that  in  December, 
1867,  Sugarman  admitted  to  him  that  the  firm  were  unable 
to  pay  their  debts.  The  same  witness  states  that  he  coo- 
sidered  the  firm  insolvent  in  the  spring  of  1867. 

XL  The  second  inquiry  is,  whether  Sugarman  k  Frank, 
in  paying  the  note  to  Espy,  Heidelbach  k  Co.,  on  which 
Thorner  was  indorser,  intended  a  preference  to  him,  within 
the  meaning  of  section  35  of  the  bankrupt  act.  This  is  a 
question  of  intention,  which  can  only  be  determined  by  a 
reference  to  the  facts  connected  with  the  transaction. 
And  here  the  familiar  principle,  that  every  man  intends 
what  he  knows  must  be  the  necessary  result  of  his  acts,  ap- 
^plies.  Sugarman  k  Frank  must  have  known  the  firm  was 
hopelessly  insolvent  when  the  note  in  question  was  paid. 
It  is  impossible,  therefore,  not  to  infer  that  in  paying  tins 
note  they  were  virtually  preferring  Thorner  to  other  cred- 
itors. The  effect  of  the  payment  clearly  was  to  withdraw 
so  much  from  the  assets  of  the  firm,  which  should  have 
been  applied  to  the  equal  benefit  of  all  its  creditors.  This 
was  clearly  in  conflict  with  the  policy  and  the  requirements 
of  the  bankrupt  law.  Thorner,  as  their  indorser,  had  no 
privilege  or  immunity  superior  to  those  of  the  general 
creditors. 

TIT.  The  next  inquiry  is  whether  Thorner  had  reasonable 
cause  to  believe  Sugarman  k  Frank  were  insolvent  at  the 
time  the  note  was  paid.  On  this  point  the  evidence  is 
clear  and  conclusive.  Thorner  was  apprised  of  the  fact 
thaf  the  claim  of  Seasongood,  Heidelbach  ^  Qq.,  of  which 
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he  was  then  a  member,  against  Sogarman  &  Frank  for 
upward  of  |6,000,  was  entered  in  the  books  of  the  former 
firm  to  the  account  of  profit  and  loss,  with  the  consent  and 
knowledge  of  Thorner.  It  is  also  in  evidence  that  one  of 
the  firm  of  Seasongood,  Heidelbach  &  Go.  offered  to  sell  the 
claim  of  that  firm  on  Sugarman  &  Frank  to  Thorner  at  fifty 
cents  on  the  dollar,  which  Thorner  declined.  It  is  also 
proved  that  during  the  month  of  December,  Sugarman  was 
in  Cincinnati  asking  his  creditors  for  an  extension,  and 
that  several  meetings  of  the  creditors  were  held  to  confer 
on  that  question,  at  several  of  which  Thorner  was  present. 
It  is  also  in  evidence  that  Thorner  visited  Memphis  some 
time  before  these  meetings  of  creditors,  and  upon  his  return 
admitted  in  conversation  that  he  had  advised  Sugarman.  ft 
Frank  to  apply  for  the  benefit  of  the  bankrupt  act.  These 
facts,  vnth  others  that  might  be  referred  to,  prove  conclu- 
sively not  only  that  the  firm  was  notoriously  insolvent,  but 
that  Thorner  was  fully  advised  of  its  insolvency. 

IV.  The  only  remaining  question  is,  whether  Thorner^s 
liability,  as  indorser  for  Sugarman  ft  Frank,  was  such  that 
the  payment  of  the  note  inured  to  Thorner's  benefit  within 
the  meaning  of  section  85  of  the  bankrupt  act. 

On  this  point,  there  seem  to  be  no  decisions  of  any  of  the 
courts  in  bankruptcy  that  are  directly  applicable.  And 
the  court  is  called  upon  to  decide  the  question  in  view  of 
the  construction  to  be  given  to  the  section  referred  to. 
The  first  part  of  that  section  before  quoted,  provides  that 
any  payment,  pledge,  assignment,  transfer,  or  conveyance  by 
a  person  being  insolvent,  or  in  contemplation  of  insolvency, 
if  the  person  to  whom  the  same  is  made  is  to  be  benefited 
thereby^  and  has  reasonable  cause  to  believe  such  person  to 
be  insolvent,  and  that  the  same  is  made  in  fraud  of  the 
provisions  of  the  law,  shall  be  void ;  and  the  assignee  is 
authorized  to  sue  for  and  recover  the  value,  from  the  per- 
son receiving  the  same,  or  so  to  be  benefited.'^  And  as 
throwing  some  light  on  the  question  of  the  construction  of 
these  provisions  of  section  85,  it  is  proper  to  note  that  by 
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flection  89,  which  enumerates  the  causee  for  which  a  person 
may  be  declared  a  bankrupt,  it  is  provided  that  a  payment, 
transfer,  etc.,  to  any  person  or  persons  who  are  or  may  be 
liable  as  '^  indorsers,  bail,  sureties,  or  otherwise,  with  intent 
to  defeat  or  delay  the  operation  of  the  act,"  or  to  give  a 
preference  to  any  creditor,  shall  be  a  ground  for  an  adjudi- 
cation pf  bankruptcy.  This  is  only  referred  to  as  showing 
that  although  the  term  indorser  is  not  specifically  used  in 
section  85,  it  was  the  clear  intention  of  the  law  to  make 
any  payment  or  preference  to  an  indorser  or  other  surety 
fraudulent  and  void,  where  the  other  elements  in  the 
transaction  existed  to  give  it  that  character. 

The  only  question,  therefore,  arising  under  the  fourth 
inquiry  suggested  is,  whether  the  sending  the  eastern 
drafts,  by  Sugarman  ft  Frank,  to  Thorner,  to  be  applied 
by  him  to  the  payment  of  the  $5,000  note  held  by  Espy, 
Heidelbach  k  Co.,  on  which  Thorner  was  indorser,  was  a 
payment  to  him,  as  the  person  to  be  ^^  benefited  thereby," 
within  the  clause  of  section  85  referred  to.  The  argument 
mainly  insisted  on  by  the  counsel  for  the  defendant  is,  that 
as  the  note  held  by  the  bankers  on  Sugarman  ft  Frank  was 
taken  up  by  Thorner  a  few  days  before  its  maturity,  he 
was  then  under  no  liability  as  indorser,  and  the  payment  of 
the  note  by  Sugarman  ft  Frank  did  not  inure  to  his  ben^t, 
in  the  sense  of  making  the  payment  with  an  intent  to  give 
a  preference  within  the  meaning  of  the  law.  It  seems  to 
the  court  this  construction  of  the  statute  is  too  limited  to 
meet  either  the  spirit  or  intent  of  the  law.  While  it  is  true 
Thorner's  legal  liability  could  not  be  legally  enforced,  as 
indorser,  until  the  maturity  of  the  note  and  demand  of  the 
maker,  and  notice  of  non-payment,  yet,  in  the  statutory 
sense  of  the  term,  there  was  a  liability  by  Thorner  from  the 
date  of  the  indorsement.  He  was  the  person  to  be  benefited 
by  the  payment,  whether  made  before  or  after  the  maturity 
of  the  note.  He  was  thereby  relieved  from  his  liability, 
and  therefore  beneficially  interested  in  Xk^  payment.  And 
if  Sugarman  ft  Frank  were  insolveot  l^t  th^  time  of  the 
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paymenty  and  Thorner  bad  reasonable  cause  so  to  believe, 
it  was  a  fraudulent  preference  within  tbe  meaning  of  tbe 
law,  without  reference  to  the  means  or  agency  by  which 
Sugarman  ft  Frank  made  the  payment.  They  were  in  a 
condition  of  insolvency,  in  which  any  appropriation  of  their 
means  to  pay  or  indemnify  a  creditor,  who  was  aware  of 
such  insolvency,  is  condemned  by  the  statute.  It  was  a 
preference  to  one  liable  for  him,  and  to  be  benefited  thereby, 
which  he  had  no  right  to  make. 

It  is  further  contended  by  defendant's  counsel  that  if  the 
payment  of  the  note  imports  a  fraudulent  preference,  it  was 
a  preference  to  the  bankers  who  held  the  note,  and  not  to 
Thorner,  the  indorser.  That  this  view  can  not  be  sustained 
is  clear  from  two  considerations:  First,  there  is  no  proof  or 
pretense  that  Espy,  Heidelbach  k  Co.  were  apprised  of  the 
insolvency  of  8ugarman  &  Frank,  and  therefore  the  pay- 
ment to  them  was  not  a  preference  in  fraud  of  the  law; 
second,  they  were  not  the  parties  benefited  by  the  payment, 
as  Thorner's  indorsement  made  them  wholly  safe,  as  he  is 
admitted  to  have  been  entirely  solvent,  and  able  to  meet 
any  demand  against  him.  It  was,  therefore,  of  no  import 
tance  to  them  whether  Sugarman  ft  Frank  paid  the  note, 
either  before  or  at  its  maturity,  as  they  would  have  been 
paid  at  once  by  the  indorser  when  the  note  became  due. 

The  court,  from  the  views  stated,  must  hold  the  defend- 
ant liable  for  the  amount  paid  to  Espy,  Heidelbach  ft  Co., 
to  be  appropriated  by  the  plaintifis  as  assignees  of  Sugar- 
man  ft  Frank,  for  the  equal  benefit  of  all  their  creditors 
entitled  to  make  proof  of  their  accounts  and  claims. 
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(CIRCUIT   COURT.) 
PlERSON  VORB  V.  JaCOB  FoWLKR, 

Suit  was  brought,  in  tlie  Circuit  Court  of  the  United  States  within  the 
Southern  District  of  Ohio,  against  the  defendant  by  the  plaintiffs,  and 
the  marshal  of  said  district  made  a  return  to  the  writ  that  defendant 
was  served  personally.  The  declaration  averred  defendant  to  be  a  citi- 
sen  of  Ohio,  and  the  plaintiffs  citizens  of  Iowa.  Held,  that  it  was  not 
necessary,  to  give  jurisdiction  to  the  court,  that  the  declaration  should 
allege  the  defendant  to  be  a  resident  of  the  Southern  District  of  Ohio. 

A  circuit  court  of  the  United  States  has  jurisdiction,  where  the  parties  are 
citizens  of  different  States,  without  reference  to  the  division  of  a  State 
into  districts. 

If  the  defendant  is  a  citizen  of  the  State,  and  process  has  iSeen  served  in 
the  proper  district,  the  question  of  jurisdiction  can  not  prevaiL 

JE.  A.  Ovihrie  and  T.  J.  QaUagher^  for  plaintiff. 
-R,  M.  Corwine,  for  defendant 

Opinion  op  the  Court: 

This  is  an  action  on  a  promissory  note  for  (1,000,  given 
by  the  defendant,  payable  to  the  order  of  the  plaintiff.  The 
declaration  is  in  the  usual  form,  averring,  as  a  ground  for 
the  jurisdiction  of  this  court,  that  the  plaintiff  is  a  citizen 
of  the  State  of  Iowa  and  the  defendant  a  citizen  of  the 
State  of  Ohio. 

The  defendant  has  demurred  to  the  declaration;  one 
ground  of  which  is,  that  the  court  has  not  jurisdiction,  there 
being  no  averment  that  the  defendant  is  a  resident  or  inhab- 
itant of  the  Southern  District  of  Ohio.  This  averment  is 
not  necessary.  The  marshal  of  this  district  has  made  a  re- 
turn to  the  writ,  that  it  was  served  personally  by  the  delivery 
of  a  copy  to  the  defendant.  The  return  does  not  state  that 
it  was  served  within  the  Southern  District  of  Ohio,  nor  was 
this  necessary.  The  fact  of  service  on  the  defendant  im- 
plies that  it  was  served  in  that  district.    By  law,  no  author- 


JUNE  TERM.  1869.  295 


Vore  V.  Fowler. 


ity  is  vested  in  the  marshal  to  serve  such  process  without 
the  district  for  which  he  is  appointed.  The  court  mast  pre- 
sume, in  the  absence  of  proof  to  the  contrary,  that  the  mar- 
shal has  acted  within  the  scope  of  bis  authority,  and  that 
the  writ  was  executed  within  this  district. 

The  averment  of  the  declaration,  that  the  defendant  was 
a  citizen  of  the  State  of  Ohio,  is  sufficient  to  give  this  court 
jurisdiction,  without  alleging  that  he  was  a  resident  or  citi- 
zen of  the  Southern  District.  The  constitution  declares, 
that  the  judicial  power  of  the  United  States  shall  extend 
^  to  controversies  between  citizens  of  different  States ;  and 
the  act  of  Congress,  defining  the  jurisdiction  of  the  circuit 
courts,  provides  that  it  shall  extend  to  all  suits  between  a 
citizen  of  the  State  in  which  suit  is  brought  and  a  citizen 
of  anothei* State.  It  requires  only  that  the  parties  shall  be 
citizens  of  different  States  to  vest  jurisdiction  in  a  circuit 
court  of  the  United  States  without  reference  to  the  division 
of  a  State  into  districts.  It  results,  therefore,  that  if  a  party 
sued  is  a  citizen  of  the  State  in  which  suit  is  brought,  though 
not  a  citizen  or  resident  of  the  judicial  district  in  which  he 
is  sued,  the  court  has  jurisdiction.  If  a  citizen  of  the  State, 
and  the  process  has  been  served  in  the  proper  district,  the 
question  of  jurisdiction  can  not  prevail.  To  this  effect  is 
the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  McMicken  v.  Webby  11  Peters,  26.  In  that  case 
the  defendant  was  a  resident  and  citizen  of  the  Western 
District  of  Louisiana,  but  sued  and  served  with  process  in 
the  Eastern  District.  There  was  a  plea  to  the  jurisdiction 
of  the  court,  which  the  Supreme  Court  held  could  not  be 
sustained.  In  that  case,  as  in  this,  the  averment  was  that 
the  defendant  was  a  citizen  of  the  State;  and  the  writ  be- 
ing served  in  the  district  in  which  suit  was  brought,  the  ju- 
riadiction  of  the  court  was  undeniable. 

The  demurrer  is  overruled. 
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Central  Ohio  Railroad  and  Stbubbnvillib  and  Indiana 

Railroad  v.  Harrison  Thompson. 

A  declaration,  stating  as  the  caase  of  action  that  the  plaintiffs  are  the  holders 
of  certain  bills  of  exchange,  drawn  by  the  agent  of  the  defendant,  and 
accepted  by  him,  parsoant  to  a  special  agreement  for  that  purpose  be> 
tween  the  parties,  averring  that  the  bills  were  drawn  on  a  saiBcient 
consideration,  and  were  duly  accepted  by  the  defendant,  and  were 
protested  for  non-payment,  is  good  on  demurrer. 

As  the  case  in  equity  between  these  parties  was  appealed  to  the  Supreme 
Court,  and  the  decision  by  that  court  was  that  the  plaintiffs'  remedy 
was  by  action  at  law,  and  that  the  case  must  be  remanded  to  thib 
court  for  trial  at  law,  the  plaintiffs'  right  thus  to  sue  can  not  be 
controverted. 

It  is  no  objection  to  the  declaration,  that  the  plaintiffs  set  forth,  as  the  con- 
sideration on  which  the  defendant  agreed  to  accept  and  pay  the  bills* 
that  the  plaintiffs  had  agreed  to  transport  mules  and  horses  for  the  de- 
fendant, and  had  transported  them  according  to  agreement,  and  had 
drawn  the  bills  in  question  as  payment  of  the  freight  of  the  animals, 
whereby  their  right  of  action  had  accrued. 

The  material  question  in  this  case  arises  on  the  demurrer  to  the  third 
special  plea  of  the  defendant,  stating  as  a  defense  certain  special  agree- 
ments between  the  parties  relating  to  the  transportation  of  the  ani- 
mals, and  averring  a  failure  of  the  consideration  on  which  the  biili 
in  question  were  drawn  and  accepted,  by  reason  of  the  careless,  neg- 
ligent, and  tortious  manner  of  transporting  the  animals,  whereby  the 
defendant  suffered  damage  in  excess  of  the  sum  for  which  the  bills 
were  drawn.  This  plea  is  defective  in  not  responding  to  the  caoie 
of  action  as  set  out  in  the  declaration. 

The  cause  of  action  set  out  in  the  declaration  is  substantially  on  the  under- 
taking and  promise  of  the  defendant  to  accept  and  pay  the  bills  as 
drawn,  pursuant  to  the  agreement  between  the  parties,  and  his  failore 
to  perform  that  agreement. 

Nothing  is  set  forth  in  the  plea  in  avoidance  of  the  defendant's  liability  on 
his  special  agreement  to  accept  and  pay  the  bills ;  and,  as  a  commer- 
cial transaction,  his  refusal  to  pay  the  bills,  and  suffering  them  to  be 
protested,  is  a  good  cause  of  action  against  him  by  the  holders. 

The  plea  is  also  demurrable  in  that,  while  in  its  structure  it  is  a  plea  in 
bar  to  the  action,  it  sets  up,  by  way  of  set-ofE^  a  claim  to  a  judgment 
for  a  large  amount,  as  damages  sustained  by  the  defendant  for  the  al« 
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leged  wTong^l  and  tortioiu  conduct  of  the  pUuntifffl  in  the  transpor- 
tation of  the  animals.  This  sabjects  the  plea  to  the  objection  of  du- 
plicity. 

If  intended  as  a  claim  for  unliquidated  damages,  it  must  be  set  forth  in  a 
separate  plea. 

The  plea  is  also  fatally  defective  in  its  showing  that  the  alleged  damage 
sustained  by  the  defendant  was  for  the  wrongs  or  torts  to  property,  of 
which  he  was  only  interested  with  other  parties ;  and  is  no  response 
to  the  declaration  setting  out  a  breach  of  the  defendant's  separate  and 
individual  promise. 

If  the  parties  who  were  interested  in,  or  owners  of,  the  animals  have  sus- 
tained the  damages  asserted,  by  the  wrongful  or  tortious  acts  of  the 
plaintlfib,  their  remedy  must  be  by  a  separate  action  against  the  plaint- 
iffs on  that  basis. 

The  defendant  can  not  maintain  his  right  to  set  up  the  defense  that  the 
plaintiils  were  guilty  of  torts  to  the  property  of  Thompson  and  Groom, 
and  other  parties,  on  the  ground  that  he  was  the  bailee  of  the  prop- 
erty. 

JS.  H.  Hunter  J  for  plaintiffs. 
A.  F.  Perry f  for  defendant. 

Opinion  of  thb  Court: 

The  qnestions  now  before  the  court  arise  on  a  special  de- 
murrer to  the  third  plea  of  the  defendant. 

The  declaration,  in  four  separate  counts,  sets  forth  the 
grounds  on  which  the  plaintiffs  seek  a  recovery.  The  first 
and  second  counts  aver  that  the  plaintiff  are  the  holders 
and  owners  of  the  drafts  or  bills  described  in  said  counts, 
alleged  to  have  been  drawn  by  the  defendant  through, his 
agent  on  himself,  payable  at  one  day's  sight  at  the  Bank  of 
the  Metropolis,  in  the  District  of  Columbia,  with  exchange 
on  New  York.  These  drafts,  it  is  averred,  were  drawn  on  a 
sufficient  consideration,  and  were  duly  accepted  by  the  de- 
fendant, and  not  being  paid,  were  protested,  whereby  the 
defendant  became  liable  to  pay  to  the  plaintiffs  the  amount 
of  said  several  drafts.  The  third  count  is  on  another  draft 
or  bill,  drawn  in  the  same  manner  as  those  described  in  the 
first  and  second  counts,  and  for  a  like  consideration ;  but 
not  accepted  or  paid  by  the  defendant.    The  fourth  is  a 
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general  count,  averring  an  indebtedness  to  the  plaintiffs  for 
the  transportation  of  horses  and  males  for  the  defendant, 
and  at  his  request,  with  the  usual  averment  of  a  promise  to 
pay. 

As  introductory  to  the  plaintiffs'  right  of  action  on  the 
bills  or  drafts  described  in  the  first,  second,  and  third 
counts  of  the  declaration,  and  explanatory  of  their  owner- 
ship of  and  legal  right  thereto,  the  declaration  avers,  in 
substance,  that  on  October  1,  1861,  in  consideration  that 
the  plaintiffs,  before  that  time,  at  the  instance  and  request 
of  the  defendant,  had  transported  a  large  number  of  mules 
from  and  to  the  places  named  in  the  declaration,  the  de- 
fendant was  indebted  to  the  plaintiffi  in  the  several  sums 
stated  in  the  several  counts,  agreed  and  undertook  to  pay 
the  same  by  drafts,  to  be  drawn  by  his  agent  or  himself, 
to  be  accepted  by  him  as  already  stated.  There  is  no  aver- 
ment, however,  that  the  mules  transported  were  the  prop- 
erty of  the  defendant ;  and  the  basis  of  the  plaintiffi'  right 
to  a  recovery  in  this  action,  is  the  promise  and  undertaking 
of  the  defendant  to  accept  and  pay  the  bills  or  drafts  drawn 
on  him  by  his  agent,  and  his  neglect  or  refusal  to  do  so. 

As  the  demurrer  to  the  defendant's  third  plea,  by  a 
familiar  rule  of  pleading,  reaches  to  the  declaration,  it  will 
be  proper  here  to  inquire  preliminarily  whether  the  plaint- 
iffs, in  the  case  made  by  them,  have  shown  a  right  to  main- 
tain an  action  to  recover  the  sums  stated  in  the  first,  sec^ 
ond,  and  third  counts,  on  the  several  bills  or  drafts  de- 
scribed, upon  the  averment  that  they  are  the  holders  and 
owners  of  the  same,  without  indorsement  to  them.  This 
can  not  be  a  question  on  this  demurrer,  for  the  reason  that 
the  Supreme  Court  of  the  United  States,  in  the  case  in 
chancery  between  these  parties  appealed  from  this  court, 
adjudged  that  the  remedy  of  the  plaintiffs  was  not  in 
equity,  but  by  action  at  law,  and  therefore  remanded  the 
case  to  this  court  to  be  tried  in  an  action  at  law.  6  WaL 
S.  C.  184. 

And  there  seems  to  be  no  room  for  a  doubt  that  the 
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avennentB  of  the  declaration  show  a  promise  and  under- 
taking by  the  defendant,  creating  a  legal  liability,  for  which 
an  action  may  be  sustained.  There  is  set  forth  a  promise, 
upon  an  alleged  consideration,  to  do  an  act  which  the  de^ 
fendant  has  failed  to  perform,  by  reason  of  which  a  right 
of  action  has  accrued  to  the  plaintiffs. 

The  only  inquiry  for  the  court  on  this  demurrer  is,  there- 
fore, whether  the  third  plea  of  the  defendant  sets  forth 
legal  and  sufficient  grounds  to  defeat  the  plaintiffs'  right 
to  a  recovery  in  this  action. 

Without  reciting  in  detail  the  defendant's  third  plea, 
which  is  of  great  length,  and  seemingly  obnoxious  to  the 
charge  of  prolixity,  it  will  be  sufficient  to  state  its  sub- 
stance. It  begins  with  an  averment  that  the  several  causes 
of  action  stated  in  the  declaration  are  all  parts  of  one  and 
the  same  transaction,  growing  out  of  the  same  contract,  in 
which  the  promises  of  the  defendant  were  conditional  and 
dependent  on  obligations  to  be  performed  by  the  plain tiffis, 
which  they  did  not,  and  would  not,  perform.  The  plea 
then  avers  that  on  August  80, 1861,  and  prior  and  subse- 
quent to  that  date,  the  plaintiffs  were  two  railroad  com- 
panies, each  constituting  a  part  of  a  through  line  for  the 
transportation  of  live  stock  and  other  property  from  Cin- 
dnnati,  to  Pittsburg,  Harrisburg,  Baltimore,  and  other 
places ;  that  the  joint  agent  of  the  two  companies  at  Cin- 
cinnati on  the  said  August  80,  1861,  submitted  a  proposi- 
tion in  writing,  by  which  the  railroads  offered  to  transport 
all  the  horses  and  mules  that  Thompson  and  Groom,  and 
such  other  persons  as  they  might  be  interested  with,  might 
wish  to  transport  within  the  next  forty  days  from  Cincin- 
nati, by  way  of  Columbus,  Steubenville,  or  Bellair  to  Pitts- 
burg and  Harrisburg,  or  Baltimore,  at  certain  rates  for 
each  car-load,  as  named  in  the  proposition.  And  after 
other  stipulations,  not  material  to  notice,  the  written  offer 
of  the  agent  proposed,  that  for  the  transportation  of  horses 
and  mules,  William  Stuart,  as  agent  of  the  plaintiffs'  at 
Pittsburg,  should  be  authorized  to  draw  on  the  defendant 
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at  the  Bank  of  the  Metropolia,  in  Washington,  D.  C,  at 
one  day's  sight  for  each  shipment,  separately,  as  forwarded 
from  Fittsbarg,  the  drafts  to  be  paid  promptly  in  exchange 
on  New  York. 

The  plea  then  avers,  that  on  the  same  day,  and  as  a  part 
of  the  same  transaction,  the  defendant  accepted  in  writing 
the  said  offer  of  the  plaintiflEs'  agent,  signing  the  name  of 
Thompson  &  Oroonu  The  plea  then  sets  forth,  that,  at  the 
same  time,  the  defendant,  in  his  individual  name,  signed  a 
written  stipulation  to  the  effect  that,  in  porsuanoe  of  the 
foregoing  agreement,  he  authorized  William  Stuart,  as  his 
agent  at  Pittsburg,  to  draw  on  him  at  one  day's  sight,  at 
the  Bank  of  the  Metropolis,  Washington  City,  payable  in 
exchange  on  New  York,  for  each  shipftient  by  Thompson  & 
Oroom,  as  the  same  should  be  forwarded  from  Pittsburg. 

The  plea  then  avers,  that  pursuant  to  this  arrangement 
large  numbers  of  horses  and  mules  were  offered  to  the 
plaintiffi)  for  transportation  and  were  received  by  them; 
and  that,  although  some  were  transported  under  said  agree- 
ment, in  relation  to  other  portions  of  the  animals  the 
plaintiffi)  were  guilty  of  sundry  wrongful  acts  of  commission 
and  omission  whereby  the  animals  were  greatly  injured,  and 
the  owners  suffered  damage  to  an  amount  exceeding  $24,000, 
and  largely  in  excess  of  the  sum  claimed  in  this  action  as 
due  to  the  plainti&.  These  alleged  tortious  acts  on  the 
part  of  the  plaintiflEb  are  set  forth  at  great  length  and  with 
great  particularity  in  the  plea ;  but,  for  the  purposes  of  the 
question  on  this  demurrer,  it  is  unnecessary  to  notice  them 
in  detail. 

This  statement  presents,  in  brief,  the  grounds  of  defense 
set  up  in  the  third  plea.  It  purports  to  be,  in  its  main  fea- 
tures, a  plea  in  bar.  It  is  certainly  somewhat  peculiar  in  its 
structure,  and  has  not  been  drawn  with  a  very  strict  refer- 
ence  to  the  rules  of  special  pleading  still  in  force  in  this 
court.  It  is  not  proposed  to  notice  the  numerous  points 
made  by  the  counsel  for  the  plaintiffi  in  his  irory  elaborate 
argument  in  support  of  the  demurrer.    There  are  two  ob- 
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jectioDS  to  the  plea  which  seem  to  be  decisive,  and  these  will 
be  noticed  very  briefly.  The  first  is,  that  the  plea,  without 
denying  the  material  allegations  of  the  declaration  on  which 
the  plaintifEs  base  their  right  to  recover,  avers,  in  avoidance 
of  the  defendant's  liability,  the  failure  of  the  plaintiffs  to 
perform  another  agreement  between  other  parties,  the  per- 
formance of  which  is  alleged  to  be  a  condition  precedent 
to  any  liability  by  the  defendant  on  his  promise  or  under- 
taking as  set  out  in  the  deolaifion.  As  before  stated,  the 
contract  obligation  of  the  defendant,  as  averred,  is,  in  sub- 
stance, that  in  consideration  that  the  plaintiff  had  agreed 
to  transport  horses  and  mules  at  the  rates  stated,  for  Thomp- 
son k  Groom  and  the  persons  with  whom  they  might  be 
associated,  from  and  to  the  places  named,  the  defendant 
authorized  Stuart,  as  his  agent,  to  draw  on  him  for  each 
shipment  made  from  Pittsburg ;  the  bills  so  drawn  to  be  in 
exchange  in  New  York.  The  declaration  avers,  that  ship- 
ments were  made  from  Pittsburg,  in  consideration  of  which 
the  defendant's  agent  drew  the  several  bills  in  payment  de- 
scribed in  the  declaration,  two  of  which  were  accepted  by  the 
defendant  but  not  paid — the  third  not  accept^  or  paid.  Then 
follows  the  averment  of  the  defendant's  liability  to  pay  these 
bills,  in  virtue  of  his  agreement  to  accept  and  pay  them. 

There  would  seem  to  be  no  ground  for  a  doubt  that  the 
facts  averred  in  the  declaration  show  a  good  cause  of  action 
against  the  defendant.  His  promise  to  accept  and  pay  the 
bills  to  be  drawn  by  his  agent  is  clearly  a  valid  promise, 
and  his  failure  to  do  so  imports  a  liability  to  the  plaintifis 
as  the  owners  and  holders  of  the  bills.  The  only  ques- 
tion, therefore,  arising  on  the  demurrer  is,  whether  the 
matters  set  forth  in  the  plea  are  a  legal  and  valid  ground 
of  objection  to  the  plaintiffs'  claim.  And  it  seems  clear, 
that  the  plea  does  not  respond  to  the  cause  of  action  as- 
serted by  the  plaintiffs.  It  does  not  deny  that  shipments 
of  animals  were  made  pursuant  to  the  agreement  between 
the  parties,  for  which  the  bills  were  severally  drawn ;  but 
avers  that,  under  the  agreement  to  transport  horses  and 
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mules  for  Thompson  k  Groom  and  their  assoeiates,  the 
plaintiffs  failed  to  perform  their  agreement  and  were  gnilty 
of  snndrj  torts,  whereby  they  sustained  great  injariea. 
Bat  there  is  no  averment  in  the  plea  of  any  non-perform- 
ance or  tort  in  reference  to  tde  shipments  for  the  freight 
of  which  the  bills  were  drawn.  In  a  word,  there  is  no 
averment  in  the  plea  of  any  facts  in  avoidance  of  the  de- 
fendant's liability  on  his  separate,  individual  promise  that 
the  bills  should  be  drawn,  Acepted,  and  paid  by  him;  that 
in  making  this  promise  the  defendant  incurred  an  individual 
responsibility  distinct  from  any  liability  by  him  as  a  mem* 
ber  of  the  firm  of  Thompson  ft  Groom,  is  a  legal  inference 
from  the  facts  set  out  in  the  declaration.  In  the  written 
acceptance  of  the  offer,  by  the  plaintifl^  to  transport  stock 
for  Thompson  ft  Groom  and  the  persons  with  whom  they 
might  be  interested,  he  had  signed  the  name  of  that  firm 
of  which  he  was  a  member.  But  as  no  mode  of  payment 
for  freight  was  provided  for  in  the  plaintiffs'  proposition  or 
the  written  acceptance  of  the  firm,  the  defendant,  in  his  own 
name,  took  upon  himself  the  responsibility  of  agreeing  to  ao- 
eept  and  pay  bills  to  be  drawn  on  him  for  each  shipn&ent 
from  Pittsburg. 

It  seems  to  the  court,  therefore,  that  the  plea  is  directive 
in  not  responding  to  the  allegations  of  the  declaration, 
which  assert  the  cause  of  action  against  the  defendant 

There  is,  also,  as  it  seems  to  the  court,  another  still  more 
obvious  objection  to  the  plea.  While  it  sets  forth,  as  a  bar 
to  the  action,  substantially  the  non-performance  of  a  con* 
dition  precedent,  it  avers,  by  way  of  set-off,  counter-claim,  or 
recoupment  of  damages,  a  claim  for  a  large  sum,  based  on 
the  alleged  tortious  acts  of  comn^ission  or  omission  by  the 
plaintiffi  in  the  transportation  of  the  animals,  and  claims 
judgment  for  a  large  sum  against  the  plaintiffs  on  that 
ground.  1?he  amount  thus  claimed,  as  before  noticed, 
largely  exceeds  the  sum  claimed  by  the  plaintifib  in  this 
action.  There  is  no  rule  of  pleading  known  to  the  court, 
by  which  such  a  claim  can  be  set  up  in  a  plea  in  bar  of  the 
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action.  If  there  is  a  basis  for  such  a  claim,  it  mast  be  set 
forth  in  a  separate  plea  of  set-off,  or  by  notice  of  special 
matter.  Its  insertion  in  this  plea  clearly  sabjects  it  to  the 
charge  of  duplicity.  And  upon  this  ground,  if  upon  no 
other,  the  demurrer  must  be  sustained. 

Sat  the  court  can  not  perceive,  that  in  any  way  the  mat- 
ter set  forth  in  the  plea  can  be  available  to  the  defendant, 
as  a  matter  of  set-o^  counter-claim,  or  recoapment.  The 
alleged  tortious  acts  of  the  plaintiffs  affect,  not  the  property 
of  the  defendant,  but  the  property  of  Thompson  &  Groom, 
and  the  unknown  persons  with  whom  they  were  associated. 
I^  on  the  theory  assumed  by  the  court,  the  plaintiffs  have 
set  out  a  good  cause  of  action  against  the  defendant,  it  is 
clearly  not  competent  for  the  defendant,  in  avoidance  of  his 
liability,  to  assert  a  claim  against  the  plaintiffii  for  tortious 
acts  affecting  the  property,  not  of  himself,  but  of  Thomp- 
son &  Groom,  and  other  persons.  It  needs  no  citation  of 
authority  in  support  of  this  proposition.  It  is  not  necessary 
to  decide,  whether,  as  a  claim  for  unliquidated  damages 
arising  from  alleged  torts,  it  can,  nnder  any  circumstances, 
be  set  up  as  a  set-off'  to  a  claim  founded  on  contract.  If 
Thompson  &  Groom,  or  other  parties  interested  in  the  prop- 
erty injured  by  the  torts  of  the  plaintiffs,  have  a  ground 
of  action  against  the  plaintiffs,  their  redress  is  open  to  them 
in  a  sait  for  that  purpose.  But,  clearly,  the  defendant  can 
not  set  off'  in  this  suit  a  claim  for  damages  accruing  to 
property  of  other  persons.  And  this  objection,  as  it  seems 
to  the  coart,  is  not  obviated  by  the  averment  of  the  plea 
that  the  defendant  was  the  bailee  or  factor  of  the  owners 
of  the  animals  alleged  to  have  been  injured,  and  as  such 
had  a  qualified  interest  in  them,  and  a  right  to  maintain  an 
action  in  his  own  name  for  the  tortious  acts  of  the  plaint- 
iffs. It  is  argued,  that  if  he  had  such  right  to  sue,  he  may 
defend  in  this  suit  by  setting  up  the  injaries  sustained  by 
the  owners,  on  account  of  his  interest  in  the  property  as 
bailee  or  fetctor.  If  such  ^  plea  were  sustainable,  it  is  not 
perceived  how  it  could  he   available  to  the  defendant, 
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as  aseerted  in.  this  third  plea.  It  would  seem  to  be  iocon- 
gruous  with  other  allegations  and  grounds  of  defense  set 
up  in  the  plea,  and  therefore  subjecting  it  to  the  charge  of 
duplicity.  Bat  if  separately  pleaded,  it  is  liable  to  objec- 
tion. In  the  first  place,  the  defendant,  as  the  partner  of  the 
firm  of  Thompson  k  Groom,  had  a  proprietary  interest  in  the 
property,  and  I  do  not  perceive  that  in  any  legal  sense  he 
can  be  held  to  be  a  bailee  or  factor.  And  again,  his  liabil- 
ity to  plaintifis,  as  set  forth  in  the  declaration,  is  based  on  his 
in^vidaal  contract,  liability,  or  promise,  in  answer  to  which 
he  can  not  assert,  by  way  of  set-off  or  otherwise,  that  he 
was  bailee  or  factor  for  the  owners,  and  that  the  property 
was  injured  by  the  wrongful  acts  of  the  plidntiff  in  its 
transportation. 

These  are  all  the  points  which  it  is  deemed  material  to 
notice.  In  passing  on  this  demurrer,  I  have  not  supposed  it 
necessary  to  enter  on  a  more  elaborate  consideration  of  the 
points  adverted  to,  for  the  reason  that  the  more  important 
of  them  were  brought  to  the  notice  of  the  court  and  decided 
when  this  cas^  was  before  it,  as  a  suit  in  chancery, 
*  prior  to  its  removal  to  the  Supreme  Court.  In  that  case, 
the  court  expressed  the  opinion,  that  if  the  allegations  of 
misfeasance  and  malfeasance  against  the  railroads,  in  the 
transportation  of  the  animals  in  question,  could  be  sustained 
by  evidence,  the  owners  had  a  plain  remedy  by  suit  for  the 
injuries  alleged,  but  that  a  recovery  for  these  injuries  is  not 
available  to  the  defendant,  as  a  defense  to  his  liability  on 
the  special  contract  or  promise  set  up  by  the  plaintifis. 

The  demurrer  is  sustained. 
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(district  court.) 
Thb  TTnitbd  States  v.  Eiqht  Hunbrbd  Oaddibs  of  Tobacco. 

In  an  information,  claiming  a  forfeiture  of  tobacco,  in  two  distinct  charges, 
based  on  two  provisions  of  the  internal  revenue  laws, 'the  district  at- 
torney may  claim  a  Judgment  on  either  or  both,  as  the  evidence  may 
justify,  and  the  coart  will  not  require  him  to  elect  on  which  he  will 
rely. 

Tobacco,  as  an  article  subject  to  taxation,  is  included  in  section  9  of  the  act 
of  July,  1866,  and  may  be  forfeited  for  fraud  perpetrated  by  the  manu- 
fiMsturer,  even  in  the  possession  of  a  purchaser,  without  knowledge  of 
the  fraud. 

This  is  a  stringent  but  necessary  proyision  in  the  internal  revenue  system. 

The  title  of  the  government  to  the  property  infected  with  fVaud,  vests 
from  the  time  of  its  commission,  and  the  taint  of  fVaud  inheres  in  it, 
even  in  the  possession  of  an  innocent  purchaser. 

If  false  brands  were  placed  upon  the  caddies  by  a  revenue  officer,  indicating 
that  the  legal  taxes  had  been  paid,  when  in  fact  they  bad  not  been 
paid,  without  any  complicity  in  the  fraud  by  the  claimant,  it  would 
not  be  a  ground  of  forfeiture,  and  if  the  jury  find  a  forfeiture,  it  must 
be  for  the  original  fraud  of  the  manufacturer  in  failing  to  return,  or 
making  false  returns  of  the  quantity  manufactured. 

Durbin  Ward,  District  Attorney,  and  Henry  Hooper,  for 
XlDiled  States. 

H.  C.  Whitman,  Jacob  D.  Cox,  C.  W.  MouUon,  and  H.  L. 
Bwmett,  for  claimant. 

GHABeS  OF  THB  CoURT : 

The  United  States,  in  this  proceeding,  claim  the  forfeiture 
of  eight  hundred  caddies  of  plug  tobacco,  as  manufactured 
and  sold  in  violation  of  the  internal  revenue  statute.  George 
Atkins  has  made  himself  a  party  to  the  suit,  by  his  appear- 
ance and  answer,  in  which  he  claims  to  be  the  owner  of  the 
tobacco,  and  denies  the  allegations  of  fraud,  set  forth  in  the 
information. 
21 
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This  tobacco,  it  appears  from  the  evidence,  came  into 
the  poBsession  of  Atkins,  the  claimant,  by  parchase  from 
Diehl  ft  Anderson,  a  business  firm  in  Cincinnati.  Imme- 
diately after  the  purchase  it  was  transferred  to  the  ware- 
house of  a  Mr.  Wall,  in  the  city,  where  it  has  since  remained 
and  where  the  seizure  was  made.  On  the  12th  of  October 
last,  on  the  complaint  of  Hoagland,  a  detective  employed 
by  the  revenue  department,  and  a  witness  for  the  govern- 
ment  in  this  case,  the  tobacco  was  seized  by  order  of  Harris, 
collector  of  the  first  collection  district  of  Ohio.  It  was 
bronght  within  the  jurisdiction  of  this  court  by  the  proper 
proceedings,  and  the  question  on  which  the  jury  are  now  to 
pass,  is  whether  it  is  forfeited  to  the  United  States  on  the 
ground  of  fraud,  as  alleged  in  the  information. 

There  are  two  distinct  charges  in  the  information,  based 
on  two  different  provisions  of  an  internal  revenue  statute. 
Both  provisions  are  embraced  within  section  9  of  the  act  of 
July,  1866.  The  first,  so  far  as  it  is  necessary  now  to  advert 
to  it,  provides,  in  substance,  that  all  articles  subject  by  law 
to  tax,  found  in  the  possession  or  custody  of  any  person,  for 
the  purpose  of  being  removed,  or  sold,  in  fraud  of  the  law, 
and  with  intent  to  evade  the  payment  of  the  tax,  shall  be 
absolutely  forfeited  to  the  United  States.  It  is  also  claimed 
by  the  district  attorney,  that  the  tobacco  is  forfrited  alao 
under  the  second  charge  in  the  information,  based  on  the 
other  provision  of  the  act  of  1866,  which,  in  substance,  Ib 
that  all  articles  subject  to  tax,  which  shall  be  removed,  de- 
posited, or  concealed,  with  intent  to  defraud  the  govern- 
ment of  the  tax,  shall  be  forfeited.  The  information  is  so 
framed  as  to  meet  both  provisions  of  the  section  of  the  law 
referred  to. 

And  here  it  will  be  proper  to  notice  a  point  of  law  pre- 
sented and  argyed  by  the  learned  counsel  for  the  chumant, 
namely,  that  the  district  attorney  can  Qot  claim  a  forfeiture 
of  the  tobacco  under  both  provisioi^a  of  the  statute  on 
which  the  charges  in  the  information  are  based.  In  other 
words,  the  claim  is  that  the  district  attorney  must  be  re- 
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quired  to  designate  the  particular  provision  on  which  he 
relies  for  a  jadgment  of  forfeiture,  and  can  not  rely  on  both. 
The  information  does  not  refer  in  terms  to  the  section  of 
the  law  on  which  a  forfeiture  is  claimed.  In  the  first 
coant  or  charge,  it  recites^  with  nearly  literal  accuracy,  that 
part  of  section  9  on  which  the  claim  of  the  government  is 
based,  and  the  counsel  contends  that  the  district  attorney 
can  not  rely  on  the  second  provision  of  section  9  as  a  basis 
of  forfeiture,  but  must  be  restricted  to  the  first.  While  it 
may  have  been  proper  for  the  counsel  for  the  claimant,  at 
the  inception  of  the  trial,  to  have  moved  the  court  for  an 
order  requiring  the  district  attorney  to  elect  on  which  of 
the  two  provisions  of  the  law  he  would  insist  as  the  ground  of 
forfeiture,  the  court  will  not,  at  this  stage  of  the  proceeding, 
make  such  an  order.  I  am  quite  clear,  however,  that  it  is 
the  right  of  the  government,  under  this  information,  to 
claim  a  forfeiture  under  either  provision  of  section  9,  if  the 
fraud  charged  is  within  either  or  both. 

It  is  also  strenuously  urged  by  the  counsel  for  the  claim- 
ant, that  tobacco  is  not  included  in  the  designation  of 
articles  subject  to  forfeiture  under  the  first  provision  of 
that  section,  and  that  therefore  the  eight  hundred  caddies 
in  question  can  not  be  forfeited  under  the  information  in 
this  case.  The  argument  in  support  of  this  position  has 
been  able,  but  the  court  can  not  concur  with  counsel  in 
the  views  which  have  been  urged.  I  can  not  entertain  a 
doubt  that  the  article  of  tobacco,  by  a  fair  construction  of 
section  9,  is  included  in  its  terms,  as  forfeitable  for  any 
fraud  contemplated  and  punished  by  it.  The  language  of 
that  section  is,  and  was  intended  to  be  as  comprehensive 
and  far  reaching  as  language  could  make  it.  It  clearly  in- 
cludes all  goods,  wares,  and  merchandise,  and  every  article 
gabject  to  taxation.  And  although  there  may  be  other 
Bections  of  the  law  apparently  in  conflict  with  this  oon- 
Btruction,  they  can  not  set  aside  the  explicit  provisions  of 
section  9  yet  unrepealed  and  in  full  force. 

The  jury  will  have  obtBeryed  tl^t^t  the  gBqun4  W^  which 
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the  claim  of  the  govemment  for  the  forfeiture  of  this 
tobacoo  is  based,  is  that  it  was  infected  by  fraud  on  the 
part  of  the  manufacturer,  subjecting  it  to  forfeiture  wher- 
ever it  might  be  found,  and  into  whose  posseseion  it  may 
have  passed.  It  is  claimed  by  the  United  States,  that 
Oaines,  the  manufacturer  of  this  tobacco,  failed  to  make 
returns  of  the  quantity  manufactured  by  him,  as  required 
by  law.  The  statute,  in  plain  words,  requires  the  manufac- 
turer to  return  under  oath,  from  time  to  time,  the  quantity 
made,  and  to  pay  the  tax  imposed  on  it.  And  a  fiulure  to 
comply  with  this  requirement  is  a  gross  frand,  subjecting 
the  tobacco  to  forfeiture. 

It  will  be  obvious  to  the  jury  that  their  first  inquiry  will 
be,  whether  Gaines,  the  manufacturer,  was  guilty  of  the 
frauds  charged  ?  I  do  not  propose  to  detain  the  jury  by 
any  detail  of  the  evidence  on  this  question,  but  shall  leave 
it  exclusively  for  their  consideration.  It  is  proper  to  re- 
mind the  jury,  that  the  foundation  of  the  government's 
claim  to  a  forfeiture  rests  on  the  proof  of  Gaines'  fraad. 
If  the  fraud  by  him  is  not  sustained  by  the  evidence,  there 
is  no  ground  for  a  verdict  of  forfeiture  of  the  tobacco.  The 
title  of  Atkins,  the  claimant,  in  the  absence  of  such  evidence^ 
would  be  clear  and  indisputable. 

It  is  an  important  question  in  this  case,  whether,  if  the 
fraud  by  Gaines  is  established,  the  property  is  subject  to 
forfeiture  in  the  possession  of  Atkins,  an  innocent  purchaser, 
without  knowledge  of  the  fraud  of  the  manufacturer.  This 
is  an  important  inquiry,  the  answer  to  which  may  be  de- 
cisive of  this  case.  I  shall  present  the  views  of  the  court 
very  briefly,  and  without  detaining  the  jury  by  a  labored 
exposition  of  the  character  or  policy  of  revenue  laws.  It 
is  clear,  however,  that  under  the  existing  statutes,  the 
property  rights  and  interests  of  individuals  may  suffer, 
while  the  person  in  possession  may  not  be  chargeable 
with  any  fraud,  or  have  any  knowledge  of,  or  com- 
plicity in  it.  As  an  illustration  of  this  principle,  I  may 
refer  to  section  9  of  the  statute,  on  which  the  6h|^r||;ei  in 
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this  information  are  based.  The  first  charge  alleges  sab- 
stantiallj  that  the  tobacco  in  question  was  held  by  the 
person  in  whose  possession  it  was  found  'Mn  fraud  of  the 
law,"  or,  in  other  words,  it  was  sold  illicitly,  without  the 
payment  of  the  tax,  with  the  intent  to  defraud  the  United 
States.  Now,  upon  the  hypothesis  that  Atkins,  the  claim- 
ant, who  was  the  purchaser  of  the  tobacco,  was  ignorant  of 
the  fraud  perpetrated  by  Gaines,  that  does  not  relieve  the 
tobacco  from  the  taint  of  fraud,  or  protect  it  from  forfeiture, 
if  the  fraud  is  proved.  By  the  words  of  the  statute,  the 
tobacco  was  forfeited  to  the  United  States  from  the  time  of 
the  commission  of  the  fraud,  and  the  lien  or  claim  of  the 
government  attaches  from  that  time,  so  perfectly  and  so 
effectually,  that  the  person  guilty  of  the  frauds  has  no  title 
which  he  can  transfer  to  a  purchaser,  though  he  may  have 
no  knowledge  of  the  fraud.  The  fraud,  by  operation  of 
law,  attaches  to  and  inheres  in  the  property,  subject  to  taxa- 
tion, wherever  it  may  be  found. 

This  doctrine  may  seem  to  partake  of  harshness  and 
severity ;  and,  doubtless,  in  its  operation  it  may  work  in- 
jury to  persons  innocent  of  any  intentional  wrong.  Yet, 
in  all  efficient  systems  of  internal  revenue,  there  is  a  neces- 
sity for  its  adoption  and  enforcement.  The  power  of  tax- 
ation is  a  necessary  appendage  of  every  enlightened  gov- 
ernment; and  it  becomes  a  paramount  duty  resting  upon 
those  administering  it,  when  necessary,  to  impose  taxes  for 
the  purpose  of  sustaining  the  public  credit,  and  enabling 
the  government  to  perform  its  constituted  obligations. 
And  laws  for  raising  revenue  for  these  purposes  must  nec- 
essarily be  stringent,  or  if  not  so,  they  will  not  be  efficient. 
Tax  impositions  are  not  ordinarily  looked  upon  with  favor 
by  those  who  are  required  to  bear  the  burden.  And  the 
experience  of  our  government,  in  reference  to  revenue  laws, 
proves  a  sad  laxity  in  the  morals  of  the  country  on  this 
subject.  Men  often  ignore  their  legal  and  moral  obligation 
to  the  government,  and  tax  their  ingenuity  by  resorting  to 
all  kinds  of  crafty  devices  to  evade  the  payment  of  taxes 
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imposed  by  law.  Even  those  who,  in  other  transactioDB, 
observe  the  obligation  of  honesty  and  fair  dealing  with 
their  fellow-men,  do  not  scruple  to  defraud  the  govern- 
ment. 

If  the  jury  find  this  tobacco  to  be  infected  with  fraud,  I 
am  constrained  to  instruct  them  that  it  is  subject  to  for- 
feiture, even  if  Atkins,  the  claimant,  was  ignorant  of,  and 
had  no  participation  in  the  fraud.  Such  must  be  the  fair 
construction  of  the  statute*  The  government  has  been  de- 
frauded of  the  legal  tax  on  the  tobacco,  and  it  was  held  by 
the  claimant  "  in  fraud  of  the  law.'* 

It  is,  however,  insisted  by  the  district  attorney,  that  At- 
kins can  not  be  regarded  in  the  light  of  an  innocent  pu^ 
chaser  of  this  tobacco,  and  that  the  circumstances  brought 
to  the  notice  of  the  jury,  will  justify  them  in  the  conclu- 
sion that  he  had  at  least  an  intimation  of  the  frauds  com- 
mitted by  Gaines.  If  the  jury  assent  to  this  view — ^if  they 
find  that  Atkins  had  just  ground  to  presume  the  existence 
of  the  fraud — ^he  would  not  have  any,  even  an  equitable 
claim  to  this  tobacco,  as  an  innocent  purchaser;  and  the 
jury,  without  scruple  or  hesitation,  would  return  a  verdict 
for  the  United  States. 

It  is  not  necessary  to  advert  specially  to  the  fraud  charged 
by  the  government,  in  the  use  of  false  brands  upon  the  cad- 
dies containing  this  tobacco.  There  is,  perhaps,  evidence 
sufiicient  to  justify  the  jury  in  finding  that  false  brands 
were  used,  and  there  can  be  no  question  that  the  use  of  sach 
brands  knowingly  is  a  criminal  act,  and  would  constitute 
a  ground  of  forfeiture.  But  it  would  seem  probable  that 
these  brands  were  put  on  by  McDonald,  a  revenue  oflicial, 
acting  in  collusion  with  Gaines.  There  is  no  claim,  how- 
ever, that  Atkins  had  any  agency  in,  or  knowledge  of,  this 
criminal  act,  and  he  ought  not  to  be  held  responsible  for  it 
The  criminality  attaches  to  the  corrupt  and  unfaithful 
ofiicer,  in  putting  on  brands  falsely  indicating  the  payment 
of  the  just  taxes,  knowing  they  had  not  been  paid.  If  the 
claim  of  the  government  to  a  forfeiture  rested  solely  on  this 
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groand,  it  would  not  be  sufficient  to  justify  a  verdict  against 
the  claimant.  If  the  jary  find  for  the  United  States,  their 
verdict  must  be  based  on  the  charge  of  the  original  fraud 
by  Gktines. 

The  jury  will  have  noticed  there  is  a  good  deal  of  conflict 
in  the  evidence  in  this  case.  The  credibility  due  to  the  tes- 
timony of  witnesses  being  exclusively  for  the  jury,  I  have 
only  to  remark  it  will  be  their  duty,  if  practicable,  to  recon- 
cile the  testimony  consistently  with  the  truthfulness  of  the 
witnesses,  and  if  this  can  not  be  done,  they  are  to  decide  to 
whom  credit  is  due. 


(CIRCUIT  COURT.) 

The  United  States  v.  William  Harries,  J.  R.  Huston, 
H.  P.  Lane,  J.  R.  Miner,  and  John  Gallagher. 

In  tbe  trisl  of  an  indictment  for  the  fhiodalent  removal  of  distilled  spirits 
from  the  distillers'  bonded  warehouse,  under  section  46  of  the  internal 
revenue  act  of  July  13,  1866,  it  is  not  necessary  for  the  United 
States  to  prove  that  the  warehouse,  from  which  it  is  averred  the  spirits 
were  removed,  had  been  designated,  or  authorised  as  such,  by  an  ofi- 
cer  of  the  revenue  department. 

The  court  will  take  notice,  judicially,  that  the  statute  requires  every  dis- 
tiller to  provide  such  a  warehouse ;  and  a  jury  may  legally  act  on  the 
presumption  that  the  distiller  had  complied  with  the  law,  and  has  a 
warehouse  as  required  by  the  statute. 

In  the  case  of  a  joint  indictment  agayist  two  or  more  for  a  statutory  mis- 
demeanor, those  charged  with  the  offense,  though  not  personally 
present  at  the  commission  of  the  unlawful  act  specifically  alleged, 
may  be  found  guilty  as  principals  in  the  second  degree,  if  the  evi- 
dence satilles  the  jury  they  were  cognisant  of,  and  participants  in,  the 
fraud.  In  such  a  case,  the  law  regards  them  as  constructively  present 
at  the  commission  of  the  unlawful  act. 

The  evidence  proving  the  guilty  complicity  of  the  defendants,  most  re- 
late to  facts  occurring  before  the  commission  of  the  criminal  act ;  and, 
in  the  absence  of  such  testimony,  there  can  not  be  a  verdict  of  guilty 
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solely  on  proof  of  oocorrencea  Bubeequent  to  tbe  commission  of  the 
offense;  but  sucb  eTidence  may  be  taken  into  consideration  by  the 
Jury  as  explanatory  of,  or  throwing  light  upon,  the  prior  eyidenoe. 

An  accomplice  in  a  crime  is  not  disqualified  ft*om  being  a  witness;  bat  his 
eyidence  is  to  be  reoeived  with  great  caution ;  and,  as  a  genersl  role, 
especially  in  crimes  inTolvIng  great  moral  turpitude,  is  to  be  wholly 
disregarded  as  unworthy  of  credit,  unless  corroborated  by  credible  tes- 
timony. 

The  willful  false  statement  of  a  witness  as  to  a  fact  material  in  the  csse^ 
may  be  a  ground  for  the  rejection  of  his  entire  evidence,  except  sodi 
as  is  corroborated  by  credible  eyidence. 

Warner  M.  Batemarij  District  Attorney j  for  United  StateB. 
H.  L.  Burnett  and  Robert  Christgj  for  defendants. 

Charqb  of  thb  Court: 

This  case  is  an  indictment  against  William  Harries,  J. 
B.  Huston,  H.  P.  Lane,  J.  K.  Miner,  and  John  Gallagher. 
Harries,  Huston,  and  Lane  are  the  only  defendants  now  on 
trial,  and  your  verdict  will,  therefore,  decide  the  guilt  ot 
innocence  of  these  three  defendants.  They  are  charged  in 
three  counts  with  a  criminal  violation  of  difierent  provifl- 
ions  of  the  internal  revenue  laws. 

The  lirst  count  charges  the  removal  of  ninety-foar  bar- 
rels of  distilled  spirits  from  the  distillery  of  A.  C.  Gamp- 
bell,  and  the  rectifying  distillery  of  H.  P.  Lane,  with  in- 
tent to  defrand  the  United  States,  by  evading  the  payment 
of  the  duty  or  tax  imposed  by  law.  The  second  coant  is 
substantially  like  the  first,  except  that  it  alleges  the  fraudu- 
lent removal  of  the  spirits  to  have  been  from  the  bonded 
warehouse  of  A.  C.  Campbell^  instead  of  the  distillery.  The 
third  count  charges  tbe  unlawful  removal  of  the  spirits 
after  sunset,  and  before  sunrise,  in  violation  of  law. 

The  first  and  second  counts  are  based  on  section  45  of 
the  act  of  July  18, 1866.  Without  detaining  you  to  recite 
the  entire  section,  which  has  been  so  often  read  in  your 
hearing,  it  will  be  sufficient  to  call  your  attention  to  one 
clause,  which  is  in  these   words :  *^  And  any  person  who 
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shall  remove,  or  who  shall  aid  or  abet  in  the  removal  of 
any  distilled  spirits  from  any  warehouse,  otherwise  than  is 
allowed  by  law,  shall  be  liable  to  a  fine  of  not  more  than 
(1,000,  or  to  imprisonment  for  not  less  than  three,  or  more 
than  twelve  months.'' 

As  to  the  first  count,  it  is  conceded  by  the  district  at- 
torney that  there  is  no  evidence  tending  to  show  there  was 
any  removal  of  spirits  from  the  distillery  of  Campbell. 
And,  as  to  that  count,  it  is  not  to  be  taken  into  consider- 
ation by  the  jury.  Their  inquiry,  therefore,  as  to  the  re- 
moval of  spirits,  will  be  limited  to  the  second  count, 
chai^ng  the  unlawful  removal  to  have  been  from  the 
bonded  warehouse  of  Campbell.  And  the  points  of  inquiry 
for  the  jury  on  this  count  will  be.  First  Is  the  proof  satis- 
ftctory  to  establish  the  fact  of  a  removal.  Second.  Were 
the  defendants  now  on  trial  connected  with  tbe  unlawful 
removal  charged.  Third.  Wsa  the  removal  with  intent  to 
defraud  the  United  States  of  the  legal  duty  or  tax  imposed. 
To  justify  a  verdict  of  guilty  on  the  second  count,  the  jury 
must  find  these  inquiries  in  the  afiirmative.  And,  as  to  the 
first,  the  fact  of  removal  from  the  bonded  warehouse,  I  un- 
derstand, is  not  controverted ;  nor  is  it  denied  that  the  duty 
or  tax  on  the  spirits  was  not  paid. 
And,  just  here,  I  may  notice  a  proposition  urged  by  the 
.  counsel  for  defendants,  and  on  which  the  court  is  requested 
to  insjtruct  the  jury,  namely,  that  there  can  not  be  a  ver- 
dict of  guilty  in  this  case  without  proof  by  the  United 
States  that  the  bonded  warehouse  named  in  the  indictment, 
and  from  which  it  is  alleged  the  spirits  were  unlawfully  re- 
moved, was  a  bonded  warehouse,  sanctioned  or  authorized 
expressly  by  the  proper  officer  of  the  government.  But 
while  it  is  undoubtedly  necessary  to  a  verdict  of  guilty 
that  the  allegation  respecting  tbe  bonded  warehouse  should 
be  proved,  it  is  not  necessary  for  the  government  to  prove 
that  it  was  selected  or  authorized  as  such  by  any  direct  of- 
ficial act.  It  appears  clearly  that  the  bonded  warehouse  of 
A.  C.  Campbell  was  known  and  recognized  as  such  by  these 
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defendants.  And  the  court  and  jarj  will  take  notice  that 
the  ]aw  in  force  at  the  time  of  this  transaction,  required 
ever  J  distiller  of  spirits  to  provide  sach  a  warehouse  in  con- 
nection with  his  distillery.  And  the  jury  may  legally  pre- 
sume that  Campbell  had  provided  a  warehouse,  as  he  was 
required  by  law  to  do.  I  am  not  prepared,  therefore,  to 
withdraw  this  case  from  the  consideration  of  the  jary  on 
the  mere  technical  point  made  by  counsel. 

As  indicated  in  the  outset,  it  is  not  the  purpoee  of  the 
court  to  detain  the  jury  by  a  recital  of,  or  a  reference  to, 
the  mass  of  testimony  which  has  been  introduced.  It 
would  be  wearisome  and  unprofitable.  It  seems  to  be  con- 
ceded by  counsel,  that  the  spirits  in  question  were  removed 
from  the  warehouse  connected  with  Campbell's  distillery, 
and  were  put  on  board  a  canal-boat;  that  it  was  taken 
down  the  canal  from  the  distillery,  through  Dayton  to 
Hamilton ;  that  it  was  transferred  to  another  canal-boat  and 
brought  back  to  Dayton,  where  it  was  unloaded  and  de- 
posited at  the  rectifying  establishment  of  the  defendant 
Lane.  The  sole  issue  in  the  case  is,  therefore,  whether 
there  was  fraud  in  the  removal  of  the  spirits  in  which 
these  defendants  participated;  whether,  in  other  words, 
there  was  an  intent,  of  which  they  were  apprised,  ky  this 
management,  to  evade  the  payment  of  the  duty.  That  the 
spirits  found  their  way  into  the  market,  and  were  sold  with- 
out the  payment  of  any  tax,  is  not  disputed. 

It  is  an  important  inquiry  for  the  jury,  whether,  on  the 
supposition,  the  fraud  charged  was  perpetrated,  these  de- 
fendants, by  the  evidence,  are  so  far  connected  with,  and 
implicated  in,  the  fraud  as  to  require  a  verdict  of  guilty  as 
against  them.  It  is  not  proved  or  claimed  that  any  of  the 
defendauts  were  personally  present  at  the  removal  of  the 
spirits  from  Campbell's  warehouse.  The  jury  will  doubt- 
less remember  the  circumstances  connected  with  this  re- 
moval, and  the  persons  present  and  aiding  in  it.  As  I  have 
remarked,  there  is  no  proof  that  the  defendants,  or  any  of 
them,  were  of  the  number.    It  is,  however,  urged  most 
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earnestly,  by  the  connsel  for  the  United  States,  that  the 
defendants  were  cognizant  of  the  fraud,  and  so  connected 
with  it,  that  they  are  legally  guilty  of  the  offense  charged 
in  the  indictment,  under  section  45  of  the  statute  to  which 
I  have  before  referred. 

These  defendants  are  jointly  indicted.  All  or  any  one 
of  them,  if  legally  implicated  in  the  fraud  charged,  may 
be  found  guilty.  And  if  the  jury  find  from  the  evidence 
that,  although  they  were  not  personally  present  at  the  un- 
lawful removal  of  the  spirits,  they  were  aware  of  the  re- 
moval, and  in  any  way  aided  or  abetted  such  removal  by 
any  concert  or  arrangement  for  that  purpose,  with  the 
intent  to  evade  the  tax,  they  may  be  held  legally  guilty  as 
charged  in  this  indictment. 

The  main  facts  urged  by  counsel  as  justifying  the  con- 
clusion that  they  are  legally  implicated  in  the  fraud,  are 
that  they,  or  some  of  them,  were  the  owners  of,  or  in- 
terested in,  the  spirits  in  question,  and  had  a  direct  interest 
in  evading  the  payment  of  the  tax;  and  that  they,  or 
some  of  them,  had  an  agency  in,  or  took  part  in,  the  means 
by  which  the  spirits  were  to  be  fraudulently  removed,  as 
by  hiring  the  canal-boat  for  the  purpose,  giving  orders  or 
directions  as  to  the  removal,  and  other  acts,  to  which  I  will 
not  specially  advert.  It  will  be  for  the  jury  to  decide 
whether,  from  the  evidence,  the  defendants,  or  any  of  them, 
are  fairly  chargeable  with  complicity  in  the  alleged  fraud. 

The  offense  charged  in  this  indictment  is  not  in  law  a 
felony,  but  a  misdemeanor.  And  it  is  well  settled,  as  a 
legal  principle,  that  in  misdemeanors,  all  are  principals  in 
the  first  or  second  degree.  Those  guilty  in  the  first  degree 
are  those  personally  present  at  the  commission  of  the 
offense.  Those  guilty  as  principals  in  the  second  degree 
are  such  as  are  not  personally  present,  but  who  are  so  con- 
nected with  the  offense  charged,  that,  in  the  eye  of  the 
law,  they  are  constructively  present,  and  therefore  legally 
guilty  of  the  act.  In  this  view  of  the  law,  it  will  be  com- 
petent for  the  jury,  if  the  proof  warrants  the  conclusion  of 
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guilty  to  find  a  verdict  against  these  defendants,  as  princi- 
pals in  the  second  degree. 

Bat  the  court  charge  that  the  evidence  of  the  guilty 
complicity  of  these  defendants  must  he  hased  on  the  facts 
proved,  as  occurring  prior  to  the  commission  of  the  offisnse 
charged.  In  other  words,  unless  there  is  some  evidence 
proving  the  connection  of  the  defendants  with  the  criminal 
acts  charged  before  the  commission  of  the  offense,  there 
can  not  he  a  verdict  of  guilty  upon  proof  of  subsequent 
acts.  K  the  evidence  in  this  case  was  solely  of  facts  occur- 
ring after  the  removal  of  the  spirits,  though  it  might  es- 
tablish the  fact  of  prior  knowledge  that  the  removal  was  to 
be  accomplished,  or  their  approval  of  the  removal  when 
effected,  the  defendants  could  not  be  found  guilty  under 
this  indictment.  But  in  connection  with  proofs  of  the 
complicity  of  the  defendants  in  the  fraud,  prior  to  its 
actual  commission,  the  jury  may  properly  consider  subse- 
quent facts  in  evidence,  giving  character  to,  or  explanatory 
of,  the  prior  facts  proved. 

'  And  here  it  becomes  my  duty  to  state  to  the  jury  my 
views  as  to  the  weight  and  effect  to  be  given  to  the  testi- 
mony of  Huffman,  a  witness  introduced  by  the  United 
States  against  these  defendants.  The  jury  will  probably, 
have  no  hesitancy  in  concluding  that  the  charge  of  fraud 
as  against  some,  if  not  all  of  these  defendants,  is  clearly 
made  out,  if  they  credit  the  testimony  of  Huffman.  It  is 
strenuously  insisted,  however,  by  the  district  attorney,  that 
independent  of  the  evidence  of  Huffman,  there  is  sufficient 
to  warrant  a  verdict  of  guilty  against  these  defendants.  It 
is  claimed,  also,  by  the  government,  if  the  jury  should 
have  doubts  as  to  the  sufficiency  of  the  proof,  excluding 
his  testimony,  they  will  be  warranted  in  giving  it  credit, 
and  can  not  do  otherwise  than  find  a  verdict  of  guilty. 

In  this  aspect  of  the  case,  it  may,  therefore,  be  impor- 
tant to  call  the  attention  of  the  jury  to  the  law  bearing  on 
the  question  of  the  credibility  of  Haffioian's  evidence.  He 
is,  by  his  own  admission,  a  participant  in  the  fraud  for 
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which  these  defendants  are  indicted.  He  was  interested 
in  the  distilled  spirits,  and  had  knowledge  of  the  fraud  by  ^ 
which  thej  were  to  be  sold  without  payment  of  the  legal 
tax.  And  he  proves  conclusively  that  Harries  and  Huston 
and  Lane  were  apprised  of,  and  aided  in,  the  illicit  removal 
of  the  spirits  for  a  fraudulent  purpose.  But  the  counsel 
for  the  defendants  urge  that  the  jury  must  wholly  ignore 
Hufiman's  testimony,  for  the  reason  that  he  was  an  ac- 
complice in  the  crime  charged,  and,  by  law,  is  not  entitled 
to  credit  as  a  witness. 

I  shall  very  briefly  state  my  views  of  the  law  on  this 
point.  There  can  be  no  question,  that  Hufi'man,  as  a  wit- 
ness in  this  case,  is  before  the  court  and  jury  under  circum- 
stances, which,  in  the  estimation  of  the  law,  are  suited  to 
impair  his  credit.  He  is  in  the  position  of  an  accomplice, 
that  is,  one  guilty  of  the  crime  charged,  and  his  guilt  is 
established  by  his  own  admission.  It  appears  he  had  been 
indicted  for  his  participation  in  fi*auds  on  the  revenue. 
And  while  the  indictment  was  pending,  by  direction  of  the 
commissioner  of  internal  revenue,  upon  his  making  a  full 
disclosure  of  his  knowledge  of  frauds  on  the  government  in 
the  vicinity  of  his  residence,  he  was  assured  he  would  be 
protected  from  punishment  for  his  part  in  those  frauds. 

In  felonies— crimes  involving  the  deepest  hue  of  depravity 
and  moral  turpitude — the  testimony  of  an  accomplice  is 
more  open  to  impeachment  than  in  mere  misdemeanors, 
or  offenses  of  a  less  revolting  character.  In  the  former 
class  of  crimes,  a  jury  ought,  in  no  case,  to  convict  on  the 
uncorroborated  evidence  of  an  accomplice.  There  may  be 
some  rare  exceptions  to  this  rule,  but  as  a  general  proposition 
it  is  well  founded.  The  case  before  the  jury,  as  already 
remarked,  is  an  indictment  for  a  misdemeanor,  to  which  the 
rule  referred  to,  does  not  apply  with  the  same  force.  In  the 
case  of  a  felony  or  a  misdemeanor,  before  conviction,  an 
accomplice  is  not  disqualified  from  being  a  witness,  but  in 
either  case,  indeed  in  all  cases,  his  testimony  is  to  be 
received  with  great  caution.    And  unless  corroborated,  or 
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there  are  such  circamstances  in  the  case,  as  to  relieve  the 
witneae  from  suspicion,  and  induce  a  jury  to  give  him 
credit,  it  is  the  safer  course  to  rcgect  his  testimony.  The 
]aw  is  jealous  of  its  own  purity,  and  will  not  lend  its  sanc- 
tion or  countenance  to  anything  implying  moral  turpitude. 
It  will  not  be  blind  to  the  taint  of  crime  in  a  witness,  who 
is  himself  guilty,  and  who  seeks  by  his  testimony  to  im- 
plicate others  in  his  admitted  guilt. 

But  if  an  accomplice  is  used  as  a  witness,  and  his  testi- 
mony in  its  material  parts  is  corroborated  by  other  credible 
witnesses,  there  is,  of  course,  no  reason  why  it  should  not 
be  received  as  truthful.  And  as  applicable  to  the  testimony 
of  Huf&nan,  if  the  jury  believe  he  is  supported  in  his  state- 
ments by  other  witnesses,  the  jury  will  give  them  fall 
credit. 

The  credit  of  this  witness  is  also  impeached  by  the 
counsel  for  the  defendants,  on  the  ground  that  his  evidence 
given  before  you  is  contradictory,  and  that  the  evidence  of 
other  witnesses  directly  impugn  and  falsify  his  testimony. 
It  will  be  for  the  jury  to  say  whether  these  objections  to 
Huffman's  evidence  have  any  just  foundation.  If  a  witness 
in  testifying  contradicts  himself  in  any  material  statement^ 
it  will  impair  his  credit  with  a  jury.  Or,  if  a  witness  as  to 
a  material  fact  is  proved  to  have  uttered  a  deliberate  false- 
hood, it  may  justify  a  jury  in  rejecting  all  his  testimony  as 
&lse.  The  rule  of  law  is,  that  a  witness  who  willfully 
falsifies  as  to  one  fact  stated  by  him,  may  have  been  false 
in  every  other  statement. 

But  I  have  detained  the  jury  too  long  in  the  considera- 
tion of  the  question  of  credibility.  It  is  a  question,  of 
which  the  jury  are  the  sole  judges,  and  to  them  it  is  re- 
ferred. I  have  set  forth  merely  some  general  principles 
of  law  for  their  guidance,  in  the  exercise  of  their  judgment 
on^the  question, 

I  have  only  now  to  rennnd  the  jury  that  the  case  sub- 
mitted to  them  is  one  of  great  interest,  both  to  the  govern- 
ment and  to  the  defendants.    If  they  are  guilty  of  the 
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offense  charged,  it  is  important  that  the  law  should  be  en- 
forcedy  and  the  rights  of  the  public  protected.  If  they  are 
not  guilty,  they  have  a  right  to  a  verdict  which  shall  relieve 
their  persons,  their  property,  and  their  reputations  from 
all  the  effects  of  the  pending  charge.  I  commend  the  case 
to  the  deliberate  consideration  of  the  jury,  reminding  them 
that  though  whisky  frauds,  as  they  are  termed,  have  been 
,  numerous  in  our  country,  almost  beyond  the  power  of 
computation,  and  although  the  government  has  been  de- 
frauded of  many  millions  by  their  commission,  yet  judicial 
cases  involving  those  frauds,  are  to  be  disposed  of  according 
to  the  inflexible  principles  of  law,  fairly  and  justly  applied 
to  the  legal  proofs  in  each  individual  case. 

I  have  not  deemed  it  important  to  direct  your  attention 
specially  to  the  third  count  in  the  indictment.  That  count 
charges  the  removal  of  the  spirits  in  the  night-time,  or  be- 
tween sunsetting  and  sunrising,  in  violation  of  law.  If  the 
jury  find  the  defendant  guilty  of  complicity  in  the  fraud 
charged  in  the  second  court,  it  will  not  be  necessary  for 
them  to  inquire  as  to  the  charge  in  the  third  count.  This 
beii^  a  criminal  prosecution,  there  could  not  be  a  convic- 
tion on  the  third  count,  without  proof  of  a  fraudulent  intent; 
and  if  such  intent  appears  to  the  satisfaction  of  the  jury, 
they  may  base  a  verdict  of  guilty  on  the  second  count, 
taking  care  to  find  the  defendants  not  guilty  on  the  first 
and  third  counts.  It  is  hardly  necessary  to  remind  the 
jury,  that  if  they  find  a  part  only  of  the  defendants  on  trial 
are  guilty,  they  may  find  a  verdict  of  not  guilty  as  to  such 
as  are  not  implicated  in  the  fraud  charged. 

[The  jury  after  being  out  several  hours  reported  their 
inability  to  agree' on  a  verdict,  and  were  discharged  by  the 
court.] 
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(CIRCUIT  COURT.) 

Thompson  and  Groom  v.  E.  A.  Smith. 

It  U  no  ground  for  letting  aside  a  master's  report,  in  a  suit  in  chancery,  that 
he  was  not  sworn ;  there  being  do  statute  of  the  United  States,  or  any 
rule  of  court,  requiring  a  master's  report  to  be  under  oath. 

It  is  competent  for  the  court,  in  the  order  of  reference,  to  require  the  master 
to  be  sworn,  but  if  not  specially  so  ordered,  it  is  no  objection  to  the 
report  that  he  was  not  sworn. 

The  authority  to  refer  to  a  master  is  inherent  in  a  court  of  the  United 

States,  in  the  exercise  of  its  chancery  jurisdiction. 

« 

There  is  no  reason  for  requiring  an  oath,  where  the  Judge  or  court  ordering 
the  reference  has  personal  knowledge  of  the  integrity  and  intelli- 
gence of  the  person  appointed. 

The  master  did  not  err  in  admitting  copies  of  accounts  and  papers  from 
the  office  of  the  quartermaster-general  of  the  United  States,  properly 
authenticated  as  true  copies  by  the  third  auditor  of  the  treasury, 
whose  official  character  was  certified  to,  in  proper  form,  by  the  seers* 
tary  of  the  treasury,  as  the  act  of  Congress  expressly  proyides  thai 
copies  so  yerifled  shall  be  admissible  as  eyidence  in  the  courts^ 

• 

A.  F.  Perry f  for  complainantd. 

Woodruff  i  TUdeUj  for  defendant. 

Opinion  of  the  Coobt: 

This  is  a  bill  in  equity,  in  which  the  complainants  allege 
that,  in  1861,  there  existed  a  partnership  between  them  and 
the  defendants  in  the  purchase  and  sale  of  horses  and 
mules,  and  that  there  has  been  no  settlement  of  the  busi- 
ness of  the  firm.  They  also  allege  that  there  is  a  large  sum 
due  them  from  the  said  Smith,  accruing  from  the  transac- 
tions of  the  firm;  and  they  pray  for  an  account  and  other 
relief. 

The  hearing,  on  a  motion  for  a  reference  to  a  master  to 
inquire  into  and  report  as  to  the  transactions  of  the  firm. 
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took  place  before  Justice  Swayne,  at  April  term,  1868. 
The  learned  jadge,  at  that  term,  directed  an  interlocutory 
decree  to  be  entered,  finding  the  existence  of  a  partnership 
between  these  parties,  and  that  the  complainants  were  en- 
titled to  an  account  as  prayed  for.  And  an  order  was  en- 
tered referring  the  inquiry  to  J.  D.  Cox,  as  master,  to  re- 
port, as  to  the  state  of  the  accounts  between  the  parties, 
with  the  limitation,  in  effect,  that  he  was  not  to  decide  or 
report,  as  to  the  time  of  the  expiration  of  the  partnership, 
but  merely  to  state  the  facts  proved  as  to  that  matter.  It 
appearing  that  the  date  of  the  expiration  of  the  partner- 
ship Was  the  material  question  in  controversy,  on  the  de- 
cision of  which  the  claim  of  the  complainants  essentially 
depended,  Justice  Swayne  properly  reserved  that  inquiry 
for  the  final  hearing. 

Id  pursuance  of  the  order  of  reference,  the  master  pro- 
ceeded to  investigate  the  accounts  of  .the  parties,  calling 
before  him  all  the  witnesses  named  by  either  party,  who 
were  examined  with  great  minuteness,  and  at  great  length, 
in  the  presence  of  the  counsel  on  both  sides.  The  master, 
in  a  full  and  elaborate  report,  has  stated  his  conclusion  as 
to  accounts  between  the  parties,  upon  the  different  theories 
and  claims  of  the  parties  as  to  the  duration  of  the  partner- 
ship, avoiding  any  opinion  as  to  the  date  of  its  expiration. 

A  motion  is  now  made  by  the  defendant's  counsel  to  ac- 
cept and  aflSirm'  the  report  of  the  master ;  and  by  the  com- 
plainants that  the  report  be  set  aside,  and  a  new  order  of 
reference  be  made.  The  only  question  now  before  the 
court  is,  whether  the  exceptions  filed  by  the  complainants 
are  B.nfiicient  to  set  aside  the  report.  These  exceptions  are 
nnmerous,  no  less  than  twenty-five,  many  of  them  exceed- 
inglj  technical  in  their  character.  It  will  be  unnecessary 
to  notice  them  in  detail.  A  large  proportion  of  them  in- 
volve the  correctness  of  the  master's  conclusion  as  to  the 
allowance  of  credits  to  the  complainants.  It  is  clear  that 
these  afford  no  sufficient  ground  for  ordering  a  reference  to 
another  master. 

22 
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The  exceptions  which  it  seems  material  to  notice,  are : 
1.  That  the  master  was  not  sworn,  and  his  report  is  not 
under  oath.    2.  That  he  admitted  incompetent  testimony. 

As  to  the  first  point,  the  authorities  on  the  subject  do 
not  require  the  master  to  be  sworn,  unless  made  necessary 
by  an  express  statutory  provision,  or  a  rule  of  court,  or  by 
the  court  in  the  order  of  reference.  As  there  is  no  statute 
of  the  United  States,  or  any  rule  making  th^  oath  neces- 
sary, this  exception  can  not  be  sustidned.  The  learned 
judge,  who  made  the  order  of  reference,  knowing  well  the 
high  character  of  the  distinguished  gentleman  appointed 
master,  did  not  think  it  necessary  to  require  that  the  report 
should  be  under  oath.  He  doubtless  acted  under  the  author- 
ity of  a  well-established  principle,  that  the  courts  of  the 
United  States,  in  the  exercise  of  their  chancery  powers, 
possess  an  inherent  authority,  in  proper  cases,  to  order  a  ref- 
erence to  a  master.  They  may  unquestionably  order  the 
master  to  be  sworn ;  but  if  the  judge,  knowing  the  trusts 
worthiness  and  intelligence  of  the  person  appointed,  does  not 
require  an  oath,  the  want  of  it  does  not  invalidate  the  re- 
port.   This  exception  must  therefore  be  overruled. 

As  to  the  second  ground  of  exception,  namely,  that  the 
master  admitted  incompetent  testimony,  the  court  is  not 
aware  of  any  reason  for  sustaining  it.  The  objection  is, 
that  the  master  admitted  copies  of  accounts  and  papers  on 
file  or  of  record  in  the  office  of  the  quartermaster-generaL 
These  accounts  and  papers  related  to  the  sale  and  delivery  of 
horses  and  mules  for  the  use  of  the  governmept  by  these  par- 
ties. The  proper  place  for  the  deposit  of  the  papers  was  in  the 
quartermaster's  department.  They  are  properly  authenti- 
cated by  the  certificate  of  the  third  auditor  of  the  treasuiyas 
true  copies ;  and  the  secretary  of  the  treasury  has  given  his 
certificate  of  the  official. character  of  the  third  auditor. 
Under  the  act  of  Congress,  providing  that  copies  of  papers 
and  records  in  the  executive  departments  of  the  general 
government  should  be  admissible  as  evidf^ppe  m  th§  courts, 
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the  master  did  not  err  in  admitting  them  in  the  investiga- 
tion committed  to  him. 

They  are  properly  verified  and  authenticated  as  true 
copies,  and  were  correctly  allowed  as  legal  testimony  hy  the 
master.    This  exception  must  therefore  be  overruled. 

The  court  has  now  only  to  remark,  that  after  a  careful 
examination  of  the  master's  report,  no  sufficient  reason  ap- 
pears for  again  referring  this  case  to  a  master.  It  bears  in- 
trinsic evidence  of  laborious  and  critical  examination  of  the 
facts ;  and  there  is  no  reason  to  doubt  the  accuracy  of  his 
oonclnsion  in  regard  to  the  complicated  transactions  of  these 
parties.  As  to  the  purity  of  his  motives,  there  can  be  no 
possible  doubt.  I  am  persuaded  he  has  discharged  his 
onerous  duties,  not  only  with  great  fairness,  but  with  great 
ability. 

The  motion  for  setting  aside  the  report  and  for  a  refer- 
ence is  overruled,  and  the  case  continued  for  final  hearing. 


(circuit  court.) 
The  United  States  v*  George  Smith  and  Edward'  Smith. 

In  an  indictment  for  a  conspiracy  to  defraud  the  ITnited  States  under  sec- 
tion 30  of  the  act  of  March  2, 1867,  there  must  he  satisfactory  eyidence, 
not  only  of  the  conspiracy  charged,  hut  of  the  overt  act  averred,  to 
-'  carry  into  effect  the  ohjects  of  the  conspiracy. 

A  conspiracy  is  where  two  or  more  persons  confederate  or  comhine  to  do 
an  unlawful  act,  and  may  be  proved  by  direct  and  positive  evidence, 
or  by  facts  showing  that  there  was  concert  of  action  and  a  unity  of 
purpose  in  eifeoting  an  unlawful  object. 

In  such  an  Indictment,  alleging  the  conspiracy  to  have  been  entered  into 
in  the  county  of  Champaign,  within  the  Southern  District  of  Ohio, 
if  the  proof  shows  that  if  there  was  a  conspiracy,  it  was  entered  into 
in  the  county  of  Montgomery,  it  is  not  a  fatal  variance  between  the 
allegation  of  the  indictment  and  the  proof,  the  act  charged  being 
averred  to  have  been  committed  within  the  territorial  limits  of  the 
Southern  District  of  Ohio,  and  therefore  within  the  Jurisdiction  of  the 
eonrt. 
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It  was  not  neossaary  to  set  forth  the  oouBty  in  which  the  alleged  con- 
spiracy was  formed,  and  it  may  be  rejected  as  surplusage. 

A  distiller's  bonded  warehouse,  which  the  law  requires  him  to  provide,  is 
a  part  of  the  distiller's  premises ;  and  proof  of  the  unlawful  removsl 
of  the  spirits  from  such  a  warehouse  sustains  the  averment  of  the  in- 
dictment, that  the  removal  was  from  the  distillery  with  which  it  was 
o<mnected. 

The  government,  in  an  indictment  under  section  30  of  the  act  of  March  1, 
1867,  is  not  bound  to  strict  proof  of  the  ownership  of  the  rectifying 
'  distillery  to  which  it  is  alleged  the  spirits  were  unlawfully  removed. 

The  evidence  of  an  accomplice^  in  the  crime  charged,  is  to  be  received 
with  great  caution,  and,  as  a  general  rule,  will  be  rejected  unless  cor- 
roborated, as  to  the  material  facts  stated  by  him,  by  credible  witnesses. 

Proof  of  the  good  character  of  the  party  charged  with  crime,  if  there  is 
doubt  of  his  guilt  upon  the  evidence,  may  afford  good  ground  for  a 
presumption  of  innocence,  but  will  not  be  available  to  overcome  or  set 
aside  satisfactory  proof  of  criminality. 

Warner  M.  Bateman^  District  Attorney^  and  Henry  JSoaperj 
for  United  States. 

if.  P.  Nolan,  H.  i.  Bumetty  and  Robert  Christy,  for  de- 
fendants. 

Chargr  of  thb  Court  : 

TbiB  case,  after  a  long  and  tedious  investigation,  is  now 
to  be  committed  to  the  jury  for  their  action.  It  has  been 
most  strenuously  contested  by  counsel,  and  you  are  entitled 
to  the  thanks  of  the  court  for  the  patient  attention  yoa 
have  given  to  it  during  its  progress.  It  is  the  purpose  of 
the  court  to  state,  as  briefly  as  possible,  the  legal  points 
arising  in  the  case  and  the  views  of  the  court  upon  them, 
leaving  it  exclusively  for  the  jury  to  pass  upon  the  facts. 

The  defendants  are  on  trial  for  a  criminal  act,  specially 
set  forth  in  the  indictment,  in  which  there  are  three  dis- 
tinct counts.  The  first  and  third  counts  are  substantially 
alike  in  their  structure,  and  do  not  require  a  separate  con- 
sideration. The  first  count  alleges  a  conspiracy  by  the  de- 
fendants, in  concert  with  others,  entered  into  in  the  county 
of  Champaign^  in  the  Southern  District  of  Ohio,  in  Novem- 
ber, 1867,  to  defraud  the  United  States  of  the  legal  tax  or 
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doty  imposed  upon  a  large  qnantitj  of  distilled  spirits. 
The  overt  act  of  the  conspiracy  charged  is  the  unlawful 
removal  of  fifty  barrels  of  spirits  from  the  distillery  of  one 
A.  C.  Campbell,  where  it  was  manufactured,  to  the  rectify- 
ing establishment  of  the  defendants,  not  being  a  bonded  ware- 
house, with  a  criminal  intent.  The  third  count  varies  the 
charge  by  averring  the  unlawful  conspiracy  to  have  been  en- 
tered into  on  March  15, 1868,  in  the  county  of  Montgomery^ 
in  said  district,  and  charges,  as  the  overt  act,  the  removal 
of  the  spirits  to  the  rectifying  establishment  owned  by  the 
defendants  and  other  persons.  The  second  count  alleges  a 
conspiracy  for  the  fraudulent  removal  of  fifty  barrels  of  dis- 
tilled spirits  from  the  distillery  to  the  rectifier  by  night-— 
that  is,  after  sunset  and  before  daylight — ^in  violation  of  the 
statute  and  with  a  criminal  intent. 

The  indictment  is  framed  under  section  80  of  the  act  of 
Congress  of  March  2, 1867,  which  provides  that  if  two  or 
more  persons  shall  conspire  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States  in  any 
manner  whatever,  and  one  or  more  of  said  parties  to  the 
conspiracy  shall  do  any  act  to  effect  the  offense,  such  per- 
son shall  be  deemed  guilty,  and  shall  be  liable  to  punish- 
ment. The  jury  will  observe  that  the  statute  is  as  broad 
and  comprehensive  as  language  can  make  it.  It  includes 
any  conspiracy  to  violate  a  law  of,  or  to  defraud  the  United 
States,  in  any  manner  whaterver.  But  to  consummate  the  of- 
fense contemplated  by  the  statute,  there  must  be,  what  the 
law  terms,  an  overt  act  done,  to  effect  the  object  of  the  un- 
lawful conspiracy.  Such  an  overt  act,  namely,  the  unlaw- 
ful removal  of  the  spirits,  is  averred  in  all  the  counts  in  this 
indictment. 

To  justify  a  verdict  of  guilty  under  this  indictment,  there 
mast  be  proof  satisfactory  to  the  jury,  firsts  that  there  was 
a  conspiracy,  to  which  the  defendants  were  parties,  sub- 
stantially as  alleged ;  and  second,  that  the  overt  acts  averred 
are  proved  by  the  evidence. 

And  here  it  is  proper  to  direct  the  minds  of  the  jury  to 
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some  legal  propositions  sabmitted  by  the  coansel  for  the 
defendaotSy  and  state  the  views  of  the  court  upon  them  for 
the  guidance  of  the  jury  in  their  action  in  the  case.  I  re- 
gret that  the  infirm  state  of  my  health  will  not  permit  me 
to  do  this  as  fully,  or  perhaps  as  satisfactorily,  as  I  could 
desire. 

It  is  insisted,  in  the  first  place,  that  under  the  first  count 
of  the  indictment,  in  which  it  is  alleged,  inadvertently  no 
doubt,  that  the  unlawful  conspiracy  was  entered  into  in 
Champaign  county,  whereas  the  proof  shows  the  entire 
transaction  took  place  in  Montgomery  county,  there  can 
be  no  conviction.  The  claim  is,  that  in  this  particular  the 
evidence  does  not  sustain  the  first  count,  and  that  the  juiy 
must  return  a  verdict  of  not  guilty  on  it.  In  other  words, 
that  there  is  a  fatal  variance  between  the  first  count  and 
the  evidence  offered  to  sustain  it. 

I  have  not  had  the  opportunity  of  investigating  this 
point  as  fully  as  I  could  have  desired.  From  the  reflection 
I  have  bestowed  upon  it,  I  can  not  concur  with  the  counsel 
for  the  defense  on  the  point.  The  discrepancy  between 
the  averment  as  to  the  county  in  which  the  conspiracy  was 
formed  and  the  evidence  is  not  material.  This  court 
has  jurisdiction  in  crimes  throughout  the  territory  and 
counties  included  in  the  Southern  District  of  Ohio.  And 
the  general  averment  in  the  indictment,  that  the  offense 
charged  was  committed  within  the  district,  without  desig- 
nating any  particular  county,  would  have  been  sufficient  to 
sustain  the  jurisdiction  of  the  court.  And  the  United 
States,  in  this  case,  is  not  bound  to  prove  that  the  offanse 
was  committed  in  the  county  alleged,  and  the  allegation 
may  be  rejected  as  surplusage,  as  in  that  case  the  averment 
would  be  that  the  offense  charged  was  committed  within 
the  judicial  district,  and  within  the  jurisdiction  of  the 
court. 

It  is  also  strenuously  urged  by  defendants'  counsel,  that 
there  is  a  fatal  variance  between  the  averments  in  the  sev- 
eral counts  and  the  proof  in  this,  that  the  removal  of  the 
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spirits  is  alleged  in  the  indictment  to  have  been  from  the 
distillery  of  A.  C.  Campbell,  whereas  the  proof  sHows  the 
removal  was  from  the  bonded  warehouse  connected  with 
the  distillery.  This  objection  is  exceedingly  technical  in 
its  character,  and  if  sustained,  the  court  would  be  com- 
pelled to  withdraw  the  case  from  the  consideration  of  the 
jury,  and  instruct  them,  without  regard  to  the  merits  of  the 
case^  that  they  must  return  a  verdict  of  not  guilty.  I  am 
reluctant  to  do  this  in  any  case,  unless  the  law  requires  it 
as  an  imperative  duty.  In  a  case  like  this,  which  has  been 
80  fully  presented  to  the  jury  on  the  facts,  and  which  has 
occupied  so  much  time  in  its  investigation,  I  prefer  sub- 
mitting it  to  them  for  their  action.  And,  in  my  view,  the 
point  submitted  does  not  require  me  to  withdraw  the  case 
from  the  jury.  While  it  is  true,  the  removal  of  the  spirits 
was  directly  from  the  bonded  warehouse,  and  not  from  the 
part  of  the  building  used  as  the  distillery,  I  am  quite  clear 
that  the  bonded  warehouse  may  be  legally  held  to  be  a  part 
of  the  distillery  premises ;  and  that  the  proof  sustains  sub- 
stantially the  averment  that  the  removal  was  from  the  dis- 
tillery. The  law  in  force  at  the  time  made  it  the  duty  of 
every  distiller  to  provide  a  bonded  warehouse  iu  immediate 
connection  with  the  distillery,  in  which  the  spirits,  when 
manufactured,  were  to  be  deposited,  and  which  may  be 
held  to  be  a  part  of  the  distillery.  In  point  of  fact,  if  I 
rightly  remember  the  evidence,  this  place  of  deposit  was 
under  the  roof  of,  and  a  part  of  the  building  in  which  the 
distillation  was  carried  on. 

There  is  still  another  technical  legal  point  urged  as  a 
ground  for  the  acquittal  of  these  defendants.  It  is  insisted 
the  evidence  does  not  sustain  the  averment  in  the  indict- 
ment as  to  the  ownership  of  the  rectifying  distillery.  The 
evidence  as  to  the  parties  interested  in  the  rectifying  seems 
not  to  be  satisfactory.  I  do  not  propose  to  refer  specially 
to  it,  as  it  is  doubtless  in  the  memory  of  the  jury.  It  may 
be  well  doubted  whether  this  question  of  ownership  is  ma- 
terial in  the  case.    The  criminal  overt  act  charged  is  the 
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removal  of  the  spirits  to  a  place  other  than  a  bonded 
warehouse,  and  the  proof  of  such  removal  constitntes  the 
gist  of  the  ofiense.  It  was  not  necessary  po  allege  in  the 
indictment  the  ownership  of  the  rectifying  establishment; 
and  such  averment  may  be  stricken  out  as  not  a  necessary 
element  of  the  ofiense  charged. 

But,  if  I  am  correct  in  my  understanding  of  tbe  ave]> 
ments  of  the  indictment,  the  objection  on  the  ground  of 
variance  in  proof  and  tbe  allegations  as  to  ownership  does 
not  lie.  In  the  first  count,  the  ownership  of  the  rectifier  is 
stated  to  be  in  these  defendants  alone,  and  in  the  third 
count,  to  be  in  them  and  other  persons.  So  that  whether 
they  were  the  sole  owners,  or  whether  there  were  other 
persons  interested  with  them,  the  evidence  sustains  one  or 
the  other  of  these  counts.  And  a  verdict  may  be  returned 
on  either,  according  to  the  effect  to  be  given  to  the  evidence 
by  the  jury. 

If  it  shall  be  necessary  hereafter  to  consider  these  several 
legal  points,  and  give  to  them  a  fuller  examinMion,  the  op- 
portunity will  be  afibrded  for  that  purpose.  For  the  pres- 
ent the  jury  will  receive  the  views  stated  by  the  court  as  the 
law  upon  these  points.  And  in  this  aspect  of  the  case,  it 
will  be  the  duty  of  the  jury  to  consider  it  on  its  merits, 
with  reference  to  the  evidence  before  them.  The  first  in- 
quiry  for  the  jury  will  be,  whether  the  conspiracy  charged 
in  the  indictment  is  proved  to  their  satisfaction.  A  con- 
spiracy within  the  meaning  of  the  statute  is,  where  two  or 
more  persons  combine,  confederate,  or  agree  to  do  any  un- 
lawful act,  or  to  commit  a  fraud  against  the  United  States. 
And  the  proof  of  such  conspiracy  may  be,  first,  by  direct 
proof  by  witnesses  having  positive  knowledge  of  its  exist- 
ence ;  or,  second,  it  may  be  legally  presumed  from  facts  and 
circumstances  leading  with  reasonable  certainty  to  that 
conclusion.  It  will  be  obvious  to  the  jury  that  it  will 
rarely  happen  that  a  conspiracy  can  be  established  by 
direct  and  positive  proof.  Persons  acting  together  for  an 
unlawful  end  pursue  their  plans  in  secrecy,  atudiooely 
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avoiding  all  means  by  which  their  gailty  purpose  may  be 
known  to  others.  In  the  present  case,  there  is  no  direct 
evidence  that  these  defendants  entered  into  a  deliberate 
agreement  between  themselves,  or  others,  to  defraud  the 
United  States  of  the  tax  imposed  on  the  spirits  in  question  ; 
and  the  inquiry  for  the  jury  will  be,  whether  from  all  the 
facts  in  evidence  they  can  fairly  infer  there  was  such  a  con- 
spiracy. In  other  words,  are  the  jury  satisfied  that  the  de- 
fendants between  themselves,  or  in  combination  with 
others,  were  actuated  by  a  fixed  purpose  of  committing  a 
firaud  upon  the  United  States,  and  whether,  in  accomplish- 
ing that  object,  there  was  a  oneness  of  purpose,  and  a  unity 
of  action,  evidencing  their  guilty  intent  to  effect  their  ob- 
ject. This  is  an  inquiry  exclusively  for  the  jury,  as  it  in- 
volves merely  the  force  and  effect  to  be  given  to  the  evi- 
dence. The  dium  of  the  counsel  for  the  United  States  is, 
that  the  proof  shows,  not  only  that  theee  defendants  had 
knowledge  of  the  fraud  intended  by  the  unlawful  removal 
of  the  spirits  specified  in  the  indictment,  but  that  they  par- 
ticipated and  aided  in  such  removal.  On  the  other  hand, 
the  defendants'  counsel  most  strenuously  contend  there  is 
nothing  in  the  evidence  which  in  any  way  implicates  them 
in  the  charge  of  a  conspiracy  to  defraud  the  government,  or 
in  any  overt  act  to  effect  the  unlawful  purpose  of  such  a 
conspiracy,  if  one  existed,  in  law  or  in  fact. 

As  remarked  before,  if  the  jury  find  the  fact  of  the  ex- 
istence of  the  conspiracy  charged,  they  will  inquire  whether 
these  defendants  were  so  connected  with,  or  aiding  and  as- 
sisting in,  the  unlawful  removal  of  the  spirits,  charged  as 
the  overt  act  of  the  conspiracy.  There  is  certainly  some 
conflict  and  contradiction  in  the  testimony.  But  one  fact 
IB  beyond  controversy,  and  is  not  denied,  namely,  that 
firauds  of  the  most  deliberate  and  repulsive  character  were 
committed  in  numerous  instances  in  reference  to  the  spirits 
manufactured  at  the  distillery,  of  A.  C.  Campbell,  now  de- 
ceased. One  of  the  methods  by  which  these  frauds  were 
perpetrated  was  by  the  fraudulent  removal  of  the  spirits  to 
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the  rectdfying  establiBhment  of  these  defendants,  sitaated 
near  the  distillery.  Without  payment  of  the  tax,  they 
passed  through  the  process  of  rectification,  and  then  were 
sent  to  market  and  sold  as  tax-paid  spirits.  And  the  fact 
in  relation  to  these  frauds,  and  which  renders  them  all  the 
more  odious,  is,  that  government  officers,  in  gross  violation 
of  their  oaths,  were  participants  and  idders  in  their  com- 
mission. It  will  be  for  the  jury  to  say,  whether  from  all 
the  circumstances  proved,  these  defendants  are  implicated 
in  the  frauds  charged.  And  it  may  be  proper  to  remark 
here,  that  though  it  is  clearly  proved  that  others  were  per- 
haps more  flagrantly  guilty  of  these  frauds  than  these  de- 
fendants, it  is  no  justification  for  them  if  they  too  were 
guilty  participants  in  them. 

The  jury  will  doubtless  have  noticed  that  the  govern- 
ment in  this  case  has  introduced  a  witness — ^Huffinan — 
whose  testimony,  if  credible,  most  clearly  implicates  these 
defendants  in  the  frauds  charged.  This  witness,  it  is  not 
denied,  was  a  prominent  actor  in  the  frauds.  He  does  not 
deny  his  guilty  agency  in  them.  The  defendants'  counsel 
insist  that  his  position  before  the  jury  as  an  accomplice  in 
the  crime  cha)*ged  renders  his  testimony  utterly  worthless, 
and  that  it  should  be  wholly  rejected  by  the  jury.  With- 
out discussing  the  law  as  to  the  credit  due  to  an  accom- 
plice, I  may  briefly  state  that,  on  the  soundest  principles 
of  reason,  it  does  aflEect  the  credibility  of  a  witness  occu- 
pying that  position.  And,  as  a  general  rule,  his  testimony 
must  be  received  with  great  caution,  and  unless  sustained 
and  corroborated,  in  the  material  facts  stated  by  him,  by 
credible  witnesses,  his  testimony  should  be  wholly  rejected. 
It  is  also  insisted  that  the  veracity  of  this  witness  is  se- 
riously impeached  by  other  witnesses,  who  positively  con- 
tradict him  as  to  material  parts  of  his  testimony.  And 
there  seems  to  be  no  doubt  as  to  the  fact  that  these  contra- 
dictions do  appear.  But,  without  further  notice  of  this 
witness,  I  will  remark  that  it  is  the  exclusive  province  of 
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the  jury  to  pass  on  the  question  of  the  credit  due  to  wit- 
nesses, and  to  them  in  this  case  it  is  referred. 

In  conclusion,  I  may  report  to  the  jury  that  they  are  to 
direct  their  inquiries :  1.  To  the  proof  as  to  the  existence  of 
the  conspiracy  charged ;  and  2.  To  the  question  of  the  guilt 
of  defendants  in  effecting  the  objects  of  the  conspiracy,  by 
the  unlawful  remoral  of  the  spirits  charged  as  the  overt 
act.  Ab  to  the  first  of  these  inquiries — ^the  existence  of 
the  conspiracy — ^the  jury  must  be  satisfied  of  the  fact, 
haying  reference  to  the  legal  principles  applicable  to  it,  as 
before  laid  down  by  the  court,  to  justify  a  verdict  of  guilty. 
And  as  to  the  other  iuquiry,  the  connection  of  the  defend- 
ants with  the  overt  acts,  the  jury  must  be  satisfied  that  the 
averments  of  the  indictment  are  substantially  sustained  by 
the  evidence.  As  to  dates  and  the  quantity  of  spirits  re- 
moved, the  government  is  not  bound  to  make  the  proof  in 
exact  correspondence  with  the  statements  in  the  indict- 
ment. The  gist  of  the  question  is,  whether  spirits,  in  a  larger 
or  less  quantity  than  is  named  in  the  indictment,  were  un- 
lawfully removed,  with  the  guilty  participation  and  aid  of 
the  defendants  in  the  act.  And  I  may  here  remark,  that 
whatever  doubts  the  jury  may  entertain  as  to  the  criminal 
complicity  of  the  defendants,  they  can  have  none  as  to  other 
parties  not  now  on  trial.  If  they  were  before  the  jury  to  an- 
swer for  the  crime  with  which  these  defendants  are  charged, 
there  could  not  be  a  shade  of  doubt  as  to  the  result. 

In  my  remarks  I  have  made  no  special  reference  to 
the  second  count,  charging  a  violation  of  the  statute  in  the 
removal  of  the  spirits  after  sunset  and  before  sunrise.  I 
do  not  suppose  it  is  necessary  for  the  jury  to  consider  this 
count.  If  the  defendants,  in  the  judgment  of  the  jury,  are 
guilty  under  the  first  and  third  counts,  it  is  not  material  to 
inquire  as  to  the  second.  And  if  the  jury  find  they  are  not 
guilty  under  the  first  and  third  counts,  they  would  proba- 
bly not  be  prepared  to  return  a  verdict  of  guilty  under  the 
second.  The  mere  fact  of  a  removal  of  the  spirits  at  a  time 
forbidden  by  the  statute,  in  the  absence  of  a  fraudulent  or 
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oriminal  intent,  woald  not,  in  a  criminal  proeecation,  be  re- 
garded as  a  sufficient  basis  for  a  verdict  of  gnilty. 

I  am  requested  by  counsel  to  remind  the  jury  that  the 
defendants  have  produced  very  satisfactory  evidence  of  their 
previous  good  characters  for  integrity  and  good  citizenship. 
Such  proof  they  have  undoubtedly  given,  and  they  are  en- 
titled to  all  the  benefits  the  law  secures  to  them  from  it 
But,  in  its  legal  effect,  it  can  not  be  held  to  negative  or 
set  aside  clear  proof  of  guilt.  Its  chief  value  is  in  cases 
where  a  well-founded  doubt  may  exist  in  the  minds  of  a 
jury,  from  the  evidence  adduced,  of  the  guih  of  a  defend- 
ant charged  with  crime.  In  such  a  case,  the  law  benignantly 
holds  that  good  character  may  be  taken  into  consideration 
by  a  jury  as  affording  a  presumpticm  in  favor  of  the  inno* 
cence  of  the  accused  party. 

[The  jury  returned  a  verdict  of  guilty  against  the  de- 
fendants. They  were  sentenced  to  a  short  period  of  im^ 
prisonment  and  a  fine  of  $2,000.] 


(circuit  court.) 
The  Unitbd  States  v.  Daniel  G.  Dustin  bt  al. 

A  motion  to  quash  will  not  be  sustained  nnless  the  indictment  is  bad  be> 
yond  a  reasonable  doubt. 

It  is  the  practice,  in  the  courts  of  the  United  States,  where  an  indictment 
has  been  quashed,  to  hold  the  defendant  in  custody  to  answer  to  a  new 
'  indictment. 

In  an  indictment,  based  upon  section  30  of  the  act  March  2, 1867,  charg- 
ing a  conspiracy  to  defraud  the  United  States  of  the  taxes  due  open  dis- 
tilled spirits,  it  is  not  necessary  to  allege  the  specific  mode  agreed  npon 
by  which  the  object  of  the  conspiracy  was  to  be  carried  out. 

It  is  sufficient,  in  an  indictment  under  this  law,  to  aver  that  there  was  a 
conspiracy  to  defraud  the  United  States  of  taxes  legally  due,  and  that 
in  pursuance  of  such  conspiracy  the  defendants  committed  a  stated 
overt  act. 
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Ailegfttions  of  the  overt  act  are  not  required  to  be  as  full  and  minute  in  an 
indictment  for  oonspiracj  as  in  an  indictment  for  Araud  without  any 
conspiracy. 

If  an  overt  act,  in  violation  of  law,  is  charged  as  in  pursuance  of  a  previous 
conspiracy,  it  is  sufficient. 

One  good  count  in  an  indictment  will  sustain  a  general  verdict  of  guilty, 
and  though  there  may  be  different  counts,  it  will  afford  no  reason  for 
quashing  the  whole  indictment. 

W.  M.  Batemany  District  Attorney,  for  United  States, 
James  Sloane  and  JET.  L.  Bumettj  for  defendant. 

Opinion  of  the  Court: 

In  this  case  the  counsel  for  the  defendants  have  submitted 
a  motion  to  quash  the  indictment,  A  motion  to  quash  will 
not  be  sustained  unless  the  indictment  is  bad  beyond  a 
reasonable  doubt  This  rule  has  been  adopted  in  view  of 
the  fact  that  nearly  all  questions  involving  the  sufficiency 
of  the  indictment  may  be  available  to  the  defendant,  if  a 
conviction  follows,  on  a  motion  in  arrest  of  judgment.  It 
ia  true,  if  the  indictment  is  so  palpably  defective  that  no 
judgment  could  be  rendered  on  it  after  conviction,  it  is  the 
duty  of  the  court  to  sustain  the  motion  to  quash.  In  this 
case  the  decision  is  not  of  any  great  importance  to  the  de- 
fendants, as  it  is  now  the  practice  in  the  courts  of  the  United 
States,  in  the  exercise  of  their  criminal  jurisdiction,  where 
an  indictment  has  been  quashed,  to  hold  defendant  in  cus- 
tody to  answer  to  a  new  indictment.  If  the  present  motion 
should  be  sustained,  no  reason  is  perceived  why  such  an  or- 
der should  not  be  made. 

The  indictment  is  based  on  section  80  of  the  act  of  March 
2,  1867,  providing  for  the  punishment  of  conspiracies  to 
commit  crimes  against,  or  in  any  manner  to  defraud,  the 
United  States.  The  first  count  charges  that  the  eleven  per- 
sons named,  intending  to  defraud  the  United  States,  con- 
spired together  to  evade  the  payment  of  a  large  amount  of 
revenue  due  on  distilled  spirits ;  and,  in  pursuance  of  such 
unlawful  agreement,  did  aid  and  abet  certain  persons  named. 
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in  the  removal  to,  and  concealment  of  10,000  gallons  of 
distilled  spirits  in,  a  place  other  than  a  bonded  warehoase. 
It  is  averred  that  snch  removal  was  from  the  distillery  where 
the  spirits  had  been  distilled,  without  payment  of  the  legal 
tax,  and  without  giving  bond  as  required  by  law. 

The  objection  to  the  count  is,  that  it  does  not  set  out  the 
specific  means  by  which  the  defendants  proposed  to  effect 
the  fraud  charged,  or  name  or  describe  the  distillery  from 
which,  or  the  place  to  which,  the  spirits  were  to  be  removed. 

The  court  is  aware  of  no  authorities  requiring,  in  an  in- 
dictment for  a  conspiracy  under  section  30  of  this  statute, 
that  in  averring  the  fact  that  the  defendants  agreed  together 
to  commit  a  criminal  act  or  perpetrate  a  fraud,  the  specific 
mode  agreed  upon,  by  which  the  object  of  the  conspiracy 
was  to  be  carried  out,  should  be  averred.  The  statute  re- 
ferred to  is  far  reaching,  and  includes  every  conspiracy  to 
^*  defraud  the  United  States  in  any  manner  whatever."  It  is 
sufficient,  in  an  indictment  under  this  law,  to  aver  that 
there  was  a  conspiracy  to  defraud  the  United  States  of  taxes 
legally  due ;  and  that  in  pursuance  of  such  conspiracy,  the 
defendants  committed  a  stated  overt  act.*  It  is  otherwise 
where  a  conspiracy  is  relied  on  as  the  criminal  act,  without 
any  averment  of  an  overt  act,  to  effect  the  object  of  the  con- 
spiracy. In  that  case,  all  the  facts  must  be  averred  which 
constitute  the  conspiracy.  This,  too,  is  the  law  where  the 
conspiracy  alleged  is  for  the  purpose  of  doing  an  act  not  in 
itself  criminal  or  in  violation  of  a  statute.  2  Bishop  on 
Crim.  PL,  sees.  176,  179;  2  Archbold  Grim.  Law,  1049; 
7  Gushing,  614, 616.  Under  these  authorities  the  averments 
in  this  indictment,  as  to  the  objects  of  the  conspiracy,  are 
sufficient. 

The  law,  as  to  the  description  of  the  overt  acts  in  the  in- 
dictment, seems  to  be  the  same  as  applicable  to  the  aver- 
ments of  the  conspiracy.  The  indictment  alleges  that  in 
pursuance  of  the  conspiracy,  the  defendants  proceeded  to 
perpetrate  certain  acts  of  fraud  in  violation  of  law.  These 
acts  of  fraud  charged  are  the  removal  of  a  large  quantity 
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of  Bpirits  from  the  difitillery  where  they  were  made,  to  a 
place  other  than  a  bonded  warehouse,  in  violation  of  law 
and  with  intent  to  defraud  the  United  States  of  the  tax  on 
the  same.  It  is  claimed  by  counsel  for  the  defendants  that 
these  allegations  of  the  commission  of  the  overt  act  are 
defective  for  vagueness  and  want  of  particularity,  for  the 
same  reasons  urged  and  before  noticed,  as  applicable  to 
description  of  the  conspiracy. 

On  this  point  there  seems  to  be  some  conflict  in  the 
authorities.  But  the  general  doctrine  is,  that  the  allega- 
tions of  the  overt  act  are  not  required  to  be  as  full  and 
minute  in  an  indictment  for  conspiracy  as  in  an  indictment 
for  fraud  without  any  charge  of  a  conspiracy.  If  an  overt 
act,  in  violation  of  law,  is  charged  as  in  pursuance  of  a 
previous  conspiracy,  it  is  sufficient.  United  Slaiea  v.  Good^ 
ing,  12  Wheaton,  460 ;  7  Curtis,  281,  293. 

In  addition  to  points  noticed,  it  has  been  strenuously 
argued  that  this  indictment  is  bad  for  repugnancy  and 
duplicity.  These  points  are  certainly  not  so  clear  of  doubt 
as  to  require  that  the  motion  to  quash  should  be  sus- 
tained. K  it  stall  be  necessary,  they  may  be  more  fully 
considered  and  decided  hereafter. 

The  court  has  not  deemed  it  necessary  separately  to  con- 
sider the  grounds  of  the  motion,  as  applicable  to  the  second 
count  They  are  substantially  the  same  as  those  urged  in 
reference  to  the  first  count  One  good  count  in  an  indict- 
ment will  sustain  a  general  verdict  of  guilty ;  and  though 
there  may  be  defective  counts,  it  will  afford  no  reason  for 
quashing  the  whole  indictment. 

Motion  overruled. 
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(DISTRICT  COURT.) 

In  thb  Matter  or  John  Jorbt,  William  Joret,  and  Joseph 
H.  J0RBT9  Partners  as  John  Joret  k  Sons.    In  Bahk- 

RUPTCT. 

Under  section  29  of  the  hankrupt  act,  the  failure  of  a  merchant  or  trades- 
man to  keep  proper  hooks  of  accounts,  is  a  har  to  a  discharge  in  bank- 
ruptcy. 

Fox  ^  Birdj  for  oreditors. 

Warden  ^  Egly^  for  bankrupts. 

Opinion  of  the  Court: 

The  qaestion  before  the  conrt  arises  on  objections  to  the 
discharge  of  Said  bankrupts.  They  filed  their  petition  ia 
bankniptcj  on  December  81, 1868,  alleging  the  insolvency 
of  the  firm  of  John  Jorey  k  Sons,  and  praying  for  the 
benefit  of  the  bankrupt  law.  On  the  —  day  of  Febroaiy, 
1869,  there  was  an  adjudication  of  bankruptcy  on  the  pe- 
tition of  the  said  firm,  and  an  assignee  duly  appointed  and 
qualified.  Objections  to  a  discharge  have  been  filed  by  J. 
O.  Flickner,  a  creditor  of  the  firm,  who  had  duly  proved 
his  claim.  These  objections  are  numerous ;  and,  on  appli- 
cation for  that  purpose,  an  order  of  court  was  entered,  re- 
ferring the  same  to  Register  Cranch,  to  take  testimony  in 
relation  thereto,  and  report  the  same  to  this  court  In 
pursuance  of  this  order,  the  members  of  said  firm  have 
been  examined,  and  the  testimony  of  other  persons  taken, 
and  reported  to  the  court.  Counsel  for  the  objecting  cred- 
itor, and  for  the  firm,  have  been  fully  heard,  and  the  qaes- 
tion is,  whether  the  members  of  the  firm  are  entitled  to  a 
discharge. 

There  are  seven  grounds  of  objection  to  the  discharge 
filed  by  Flickner.  "  Two  only  of  the  objections  will  be  no- 
ticed|  as  these,  in  the  judgment  of  the  court,  are  decisive 


FEBRUARY  TERM,  1870.  887 

I 

In  the  Matter  of  Jorey  &  Sons. 

—  ■ 

of  the  question  submitted.  The  sixth  exception  is,  ^^that 
said  bankrupts,  being  merchants  or  tradesmen,  have  not, 
subsequently  to  the  passage  of  the  bankrupt  act,  kept 
proper  books  of  account," 

This  objection  seems  to  be  fully  sustained  by  the  proofs 
reported  by  the  register.  It  appears  that  for  some  years 
before  their  application  in  bankruptcy,  the  said  firm  of 
John  Jorey  &  Sons  had  been  engaged  in  the  business  of 
manufacturers  of  and  dealers  in  shoes,  at  the  city  of  Cin- 
cinnati. John  Jorey,  the  father  of  the  other  partners,  in 
his  examination,  states  that,  in  his  opinion,  the  business  of 
the  firm,  for  the  two  years  prior  to  filing  their  petition  in 
bankruptcy,  .was  about  thirty  thousand  dollars  for  each  of 
those  years.  He  admits  this  was  a  mere  estimate,  and  that 
the  books  of  the  firm  did  not  afford  the  means  of  infor- 
mation as  to  the  extent  of  their  sales.  He  also  states  the 
firm  employed  no  book-keeper,  and  that,  in  fact,  no  regular 
books  were  kept.  There  were  no  written  articles  of  part- 
nership, and  the  books  did  not  show  the  state  of  the  ac- 
counts between  the  members  of  the  firm,  or  what  sums 
each  partner  appropriated  from  the  means  of  the  firm,  or 
what  each  paid  or  advanced  in  the  prosecution  of  its  busi- 
ness. In  short,  the  books  kept  contained  no  exhibit  of  the 
state  of  accounts  as  between  the  partners.  It  also  appears 
there  were  but  partial  entries  of  stock  purchased,  and  no 
account  of  the  debts  and  liabilities  of  the  firm ;  that  when 
sales  were  made  for  cash  in  hand,  no  entries  were  made, 
and  when  made  on  credit,  they  were  noted  on  a  slate, 
and  upon  payment  the  charge  was  obliterated  and  no 
entry  made  in  a  book.  Entries  on  the  slate,  when  not 
thus  disposed  of,  were  transferred  to  a  book,  as  the  leisure 
or  convenience  of  the  partners  would  permit.  In  a  word, 
without  noting  in  detail  the  singularly  loose  and  imperfect 
way  of  keeping  the  transactions  of  the  firm,  it  is  most  ob- 
vious from  an  inspection  of  the  books,  that  it  would  be  im- 
possible to  ascertain  the  dealings  or  opeVations  of  the  firm. 
This  conclusion  is  verified  by  the  statement  of  John  Jorey 
23 
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in  his  examination,  that  he  made  out  his  schedule  of  the 
debts  and  liabilities  of  the  firm  mainly  from  memory,  as 
the  bo<^s  did  not  afford  the  data  enabling  him  to  do  it. 

Section  29  of  the  bankrupt  act  contains  a  very  minute 
specification  of  the  numerous  grounds  which  shall  bar  a 
discharge  to  a  bankrupt ;  or,  if  granted,  shall  invalidate  it. 
The  clause  relating  to  keeping  books  is  as  follows:  ^^If 
being  a  merchant  or  tradesman,  he  (the  bankrupt)  has  not, 
subsequently  to  the  passage  of  this  act,  kept  proper  b9oks 
of  accounts."  The  members  of  this  firm  were  clearly 
tradesmen  within  the  meaning  of  this  act,  though  not  doing 
a  very  extensive  business  in  their  line.  And  it  waa  elearly 
the  policy  and  intention  of  the  statute  that.no  one  within 
the  scope  of  the  clause  referred  to  should  receive  a  dis* 
charge,  unless  he  kept  books,  after  the  passage  of  the  law, 
that  would  fully  and  truthfully  exhibit  his  business  trans- 
actions. This  is  well  stated  by  Mr.  Justice  Grier,  late  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Scl- 
omon,  reported  in  the  Bankrupt  Register  of  December  15, 
1868.  The  learned  judge  says :  ^  The  policy  of  the  act  re- 
quires that  any  merchant  and  trader  should  keep  such 
books  of  account  as,  considering  the  business  and  condition 
of  the  debtor,  would  enable  any  competent  person,  from 
the  books  and  invoices,  to  ascertain  the  real  condition  of 
the  debtor's  affairs."  And  agun,  in  re  WhUe,  Bankrupt 
Rej^ster  for  June,  1869,  the  court  refused  a  discharge  be- 
cause the  bankrupt  kept  no  invoice  or  stock  bo<^.  I  con* 
cur  fully  in  the  decisions  in  these  cases,  and  they  are  di- 
rectly in  point  on  the  question  under  consideration.  It  is 
not  easy  to  conceive  of  greater  looseness  and  deficiendee  in 
keeping  books  than  are  apparent  in  the  case  of  the  firm  of 
Jorey  &  Sons.  Not  only  were  their  business  transactions 
and  the  condition  of  the  firm  unintelligible  to  others  from 
their  books,  but  the  parties  did  not  understand  them  when 
they  filed  their  petition  in  bankruptcy.  This  is  clear  from 
the  reference  before  made  to  the  facts. 
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The  snggestion  of  counsel,  that  no  frand  was  intepded 
by  the  loose  and  defective  way  of  keeping  the  books  of  the 
firm,  is  no  answer  to  the  objection  made  to  a  discharge  on 
this  ground.  The  statute  makes  it  a  bar  to  a  discharge,  ir- 
respective of  the  intention.  If  it  were  otherwise,  it  is  ob- 
vious a  wide  door  would  be  opened  for  the  commission  of 
frauds,  without  a  reasonable  hope  of  detection. 

There  is  one  other  exception  set  forth  in  the  specifica- 
tions filed  by  the  objecting  creditor,  to  which  I  will  briefly 
advert.  It  is,  in  substance,  that  the  firm,  or  some  of  its 
members,  have  made  payments  and  transfers  of  property, 
immediately  before  the  application  in  bankruptcy,  involv- 
ing preferences,  in  violation  of  the  statute.  One  clause  in 
section  29  of  the  act  provides,  that  if  the  bankrupt  ^^  has 
given  any  fraudulent  preference  contrary  to  the  provisions 
of  this  act,  or  made  any  fraudulent  payment,  gift,  transfer, 
conveyance,  or  assignment  of  any  part  of  his  property,  he 
shall  not  receive  a  discharge."  In  his  examination,  John 
Jorey  adnjits  that  just  preceding  the  petition  in  bank- 
ruptcy by  the  firm,  he  gave  his  wife  $600  in  cash,  to  pay 
expenses  of  the  family.  This  the  law  does  not  authorize. 
He  claimed,  and  there  was  set  off  to  him  by  the  assignee, 
certain  property  and  assets,  exempt  from  the  operation  of 
the  bankrupt  act,  which  was  all  he  had  9.  right  to  retiun. 
The  money  given  to  his  wife  belonged  to  his  creditors,  and 
should  have  been  entered  on  his  schedule  of  property  and 
assets.  He  returns  no  cash  on  hand,  whereas  he  should 
have  included  the  (600  in  the  schedule.  This,  however  in- 
tended, was  a  fraud  upon,  and  in  violation  of,  the  statute. 
In  addition  to  this,  without  noticing  other  unlawful  pref- 
erences, it  appears  that  John  Jorey  transferred  to  his 
brother-in-law.  Dingle,  several  promissory  notes  held  by 
him,  in  payment  of  a  debt  due  to  Dingle.  This  was  after 
the  insolvency  of  the  firm  was  known  by  the  bankrupts, 
and  by  the  person  to  whom  the  payment  was  made.  It 
was,  therefore,  a  preference  in  violation  of  the  statute. 
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Without  referring  to  the  other  objections  to  the  discharge 
of  these  bankrupts — some  of  which  are  clearly  sustained 
by  the  proofs — I  have  no  hesitancy  in  holding  that  their 
discharge  must  be  refused. 


(CIRCUIT  COURT.) 

The  Unitbd  Statbs  v.  Andbbw  J.  Thorps. 

Where  a  person  who  had  resided  for  years,  and  pursued  busineBS^  at  Cin- 
cinnati, removed  to  Covington,  Kentucky,  with  the  intention  of  re- 
turning to  Cincinnati,  and  never  voted  in  Kentucky,  but  uniformly 
voted  in  Cincinnati  as  an  elector  of  Ohio,  and  who,  pursuant  to  his 
original  intention,  returned  to  Cincinnati:  Heldf  that  such  person  did 
not,  by  such  removal,  lose  his  citizenship  in  Ohio. 

Such  a  person  is  qualified  to  serve  as  a  juror  in  a  court  of  the  United 
States,  sitting  in  Ohio ;  and  a  new  trial  will  not  be  granted  on  the 
ground  of  his  disqualification  to  serve  as  such  Juror.  • 

Warner  M.  Bateman^  District  Attorney^  and  Henry  Hooper^ 
for  United  States. 

JB.  C.  Whitman^  for  defendant. 

Opinion  op  thb  Court: 

The  defendant,  after  a  fair  trial  by  an  intelligent  jury, 
has  been'iFbund  guilty  on  an  indictment  charging  him  with 
two  distinct  frauds,  in  having  in  possession,  and  ofiering 
for  sale  and  selling,  numerous  caddies  or  boxes  of  tobacco 
with  stamps  which  had  been  before  used.  His  counsel 
now  moves  the  court  to  set  aside  the  verdict^'and.  award  a 
new  trial,  on  the  sole  ground  that  John  McHenry,  one  of 
the  jurors,  was  not  a  legal  juror,  as  not  being  a  qualified 
elector  of  the  State  of  Ohio. 

There  is  no  doubt  that  the  act  of  Congress,  in  relation  to 
Jurors  in  the  courts  of  the  United  States,  requires  that  they 
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shoald  have  the  qualification  of  electors  in  the  State  in 
which  they  are  sammoned  to  serve.  And  hy  the  law  of 
Ohio,  it  is  provided  that  no  one  is  a  legally  qualified 
elector,  who  has  not  resided  one  year  in  the  State,  and  at 
least  thirty  days  in  the  township  or  precinct,  in  which  he 
offers  to  vote. 

The  only  ground  on  which  it  is  urged  hy  the  counsel  for 
the*  defendants  that  the  juror  was  disqualified  to  act,  is 
that  he  had  not  heen  a  resident  in  Ohio  for  one  year  prior 
to  the  trial,  and  was  not,  therefore,  a  qualified  elector  of 
the  State. 

The  facts,  as  presented  to  the  court  hy  the  afiidavits  on 
file,  are,  that  McHenry,  for  many  years  prior  to  the  year 
1866,  had  been  a  resident  of,  and  was  in  business  at,  Gin- 
cinnati.  Some  time  during  that  year  he  rented  a  house  in 
Covington,  Kentucky,  and  removed  his  family  there,  but 
continued  his  business  at  Cincinnati,  giving  every  day  his 
personal  attention  to  it.  He  states,  in  his  affidavit,  that  he 
never  intended  to  become  a  citizen  of  Kentucky,  but  dur- 
ing his  sojourn  there  regarded  himself  as  a  citizen  of  Ohio, 
always  voting  there  as  such,  without  objection  or  challenge, 
and  never  voting,  or  attempting  to  vote,  in  Kentucky.  He 
also  swears  that  the  removal  to  that  State  was  merely  tem- 
porary, and  with  the  intention  of  returning  to  Cincinnati. 
And  pursuant  to  that  intention,  in  April  last,  he  returned 
to  that  city,  where  he  now  resides,  and  where  he  voted  at 
the  recent  election  without  dispute;  his  vote  being  received 
by  the  judges  of  the  election  as  a  qualifie4  elector  of  Ohio. 

In  this  state  of  facts,  it  is  clear  that,  within  the  spirit, 
and  by  a  reasonable  construction  of  the  statute  of  Ohio, 
McHenry  did  not  forfeit  any  of  his  rights  of  citizenship  in 
that  State.  Daring  his  temporary  residence  in  Kentucky 
his  intention  was  to  return  to  this  State.  And,  as  evidence 
that  he  did  not  intend  to  lose  his  rights  as  a  citizen  here, 
abstained  from  voting  in  Kentucky,  and  uniformly  exer- 
cised the  right  here.  The  intent  of  the  Ohio  statute,  in 
requiring  a  year's  residence  in  the  State,  and  thirty  days 
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in  the  township  or  precinct,  obviously  was  to  prevent  the 
introduction  or  importation  of  unqualified  voters  from 
other  counties  or  States,  with  the  fraudulent  purpose  of 
voting  at  elections.  This  reason,  in  no  sense,  applies  to 
McHenrj,  from  the  fiekcts  before  the  court.  That  he  was 
accepted  and  held  as  a  qualified  elector  in  this  State,  by 
the  judges  of  the  elections  here,  to  whom  he  was  person- 
ally known,  and  whose  duty  it  was  judicially  to  decide  as 
to  the  qualification  of  voters,  is  a  fact  of  some  significance 
in  this  case.  The  court  can  see  no  legal  necessity  for 
ignoring  their  decision. 

It  is  noticeable  in  this  case,  that  there  is  no  pretense  that 
the  verdict  of  the  jury  was  not  fully  sustained  by  the  evi* 
dence,  or  that  any  diflTerent  result  would  take  place  if  a 
retrial  of  the  case  was  ordered.  The  court  is  reluctant  to 
disturb  the  verdict  of  the  jury  upon  facts  presented  in  sup- 
port of  this  motion.  The  motion  for  a  new  trial  is  over- 
ruled. 

[The  defendant  was  sentenced  to  pay  a  fine  of  (2,000,  and 
to  imprisonment  for  one  year.] 


(district  court.) 
The  United  States  v.  Sukdby  Boxes  of  Havana  Suoab. 

Where  property  subject  to  duty  is  imported  into  the  United  States  at  a 
fraudulent  underyaluatlon,  a  bona  fide  purchaser  before  the  goTeroment 
has  instituted  any  proceedings,  or  made  its  election  to  proceed  in  rem 
for  a  forfeiture,  or  to  sue  for  the  yalue  of  the  property,  obtains  a  good 
title,  unaffected  by  the  fraud  in  the  entry. 

The  government,  in  such  case,  has  no  lien  on  the  property  in  the  posseitioii 
of  such  purchaser,  for  the  deficiency  in  the  duty  paid. 

If  such  a  lien  existed  in  this  case,  a  forfeiture  could  not  be  claimed,  ss  that 
ground  is  not  set  up  in  the  information. 
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Warner  M.  Bateman,  District  Attorney^  and  Henry  Hooper^ 
for  United  States. 

Collins  ^  Herrony  for  claimants. 

Opinion  of  ths  Court: 

The  proceeding  in  this  case  is  an  information  in  the  name 
of  the  United  States,  in  which  the  forfeiture  of  123  boxes  of 
sugar  is  claimed  for  having  been  imported  in  violation  of 
law.  The  sugar  was  imported  by  the  house  of  Perkins  k 
Co.,  of  If  ew  Orleans,  and  entered  by  them  at  the  collector's 
office  at  that  city.  A  large  quantity,  numbering  some  800 
boxes,  was  consigned  to  the  house  of  Adolph  Wood  &  Co., 
of  Cincinnati,  and  was  sold  in  differeut  quantities,  some  at 
public  auction,  and  some  by  private  sales.  In  June  last, 
upon  information  received  by  the  surveyor  of  customs  at 
this  port,  of  fraud  in  the  entry  of  the  sugar  at  New  Orleans, 
several  lots  were  seized  by  his  order  in  the  possession  of 
different  purchasers,  and  libeled  in  this  court.  James  H. 
Laws  &  Co.  have  intervened  for  seventy  boxes  of  this  sugar, 
and  claim  the  property.  They  deny  all  knowledge  of  the 
fraud  charged  in  the  entry  of  the  sugar,  and  claim  title  as 
innocent  purchasers. 

The  only  ground  on  which  it  is  claimed  that  sugar  is  for* 
feited  to  the  United  States  is  the  alleged  entry  of  the  sugar 
at  a  fraudulent  undervaluation.  The  question  of  fraud  is 
not  now  before  the  court,  but  it  is  conceded  that  the  sugar 
was  invoiced  and  entered  as  being  of  a  grade  or  quality 
subject  by  law  to  a  duty  of  three  cents  per  pound,  whereas 
the  legal  duty  was  five  cents. 

The  questions  now  presented  are :  1.  Is  the  sugar  subject 
to  forfeiture  in  the  hands  of  the  claimants,  the  purchasers  in 
this  city?  2.  If  not  forfeitable,  has  the  government  a  lien 
on  the  sugar  for  the  alleged  deficiency  of  two  cents  on  the 
pound,  in  the  duty  paid? 

As  to  the  first  question,  the  evidence  on  the  hearing 
proved  conclusively  that  the  various  lots  of  sugar  were 
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sold  openly  in  this  market  at  their  full  value,  without 
any  knowledge  by  the  house  of  Wood  k  Co.,  the  consignees 
or  the  purchasers,  or  any  reason  for  the  suspicion  that  there 
was  any  irregularity  or  fraud  in  the  importation  and  entry. 
The  evidence  on  this  point  is  not  controverted  by  the  attor- 
ney of  the  United  States,  and  does  not  admit  of  a  doubt. 

These  claimants,  therefore,  insist  that  as  innocent  pur- 
chasers their  title  to  the  sugar  is  valid,  and  must  be  pro- 
tected, and  the  case  of  Caldwdl  v.  The  United  States^  8  How. 
366,  is  cited  as  decisive  of  this  question.  In  that  case  the 
Supreme  Court  held  that  under  section  66  of  the  customs 
act  of  1799,  which  gives  to  the  United  States,  in  cases  of 
entries  at  a  fraudulent  undervaluation,  the  right  to  proceed 
in  rem  for  the  forfeiture  of  the  property,  or  for  the  value 
thereof,  a  bona  fide  purchaser,  before  the  United  States  had 
made  its  election  as  to  the  mode  of  proceeding,  was  invested 
with  a  good  title,  unaffected  by  any  fraud  in  the  entry  of 
the  property.  The  first  section  of  the  act  of  March  8, 1863, 
under  which  these  informations  are  filed,  though  more 
specific  and  comprehensive  in  providing  against  frauds  by 
undervaluations,  is  the  same  as  section  66  of  the  act  of  1799 
in  recognizing  the  alternative  right  of  the  government  to 
proceed  for  a  forfeiture  or  a  recovery  of  the  value  of  the 
property.  The  case  cited  is,  thei*efore,  directly  in  point  on 
the  question  stated,  and  a  decisive  authority  in  favor  of  the 
rights  of  these  claimants. 

As  to  the  other  question,  namely,  whether  the  govern- 
ment has  a  lien  on  the  sugar  for  the  alleged  deficiency  of 
two  cents  a  pound  in  the  duty  paid,  the  court  entertains  no 
doubt.  It  is  clear  that  if  there  existed  such  a  lien,  it  could 
not  be  enforced  in  these  proceedings,  for  the  obvious  reason 
that  no  such  claim  is  asserted  in  the  informations,  and  no 
judgment  or  decree  could  be  entered  on  such  a  basis.  The 
only  ground  of  forfeiture  set  forth  is  the  alleged  fraudulent 
undervaluation  of  the  sugar;  and  this  is  the  only  ground 
on  which  the  court  could  base  its  judgment  of  forfeiture. 

But,  apart  from  this  consideration,  I  am  clear  the  United 
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States  Las  do  lien  on  the  sugar  in  the  hands  of  bonajide 
purchasers  for  the  deficiency  in  the  duty  paid. 

It  is  claimed  by  the  district  attorney  that  the  govern- 
ment has  a  lien  for  duties  on  all  property  or  articles  im- 
portedy  in  the  entry  of  which  a  fraud  has  been  committed, 
irom  the  time  of  the  commission  of  the  fraud,  and  that 
such  lien  inheres  in  the  property,  and  follows  it,  into  whose- 
soever  hands  it  may  pass,  and  wherever  it  may  be  found. 
That  the  general  principle  is  recognized  and  enforced  as 
applicable  to  violations  of  the  customs  and  revenue  laws, 
may  be  conceded.  But  its  application  to  the  case  before 
the  court  is  not  admitted.  If  it  is  law,  as  decided  by  the 
Supreme  Court,  that  a  bona  fide  purchaser,  before  the  gov- 
ernment has  made  its  election  as  to  the  course  it  will  pur- 
sue, acquires  a  valid  title,  it  is  not  easy  to  perceive  how  that 
title  can  be  impaired  or  affected  by  any  supposed  lien  of 
the  government  on  the  property.  It  would  seem,  therefore, 
that  the  general  doctrine  of  a  continuing  lien  on  property 
subject  to  forfeiture  for  fraud  on  the  customs  and  revenue 
laws,  does  not  apply  to  the  statute  referred  to,  denouncing 
and  punishing  the  entry  of  property  at  an  undervaluation. 
The  construction  given  to  that  statute  by  the  Supreme 
Court  seems  to  imply  a  modification  of  the  law  on  that 
particular  case,  in  relation  to  the  general  doctrine  of  the 
government's  lien  for  taxes  or  duties. 

The  court  more  readily  adopts  this  conclusion,  for  the 
reason  that  the  enforcement  of  the  lien  asserted  in  this  case 
would  operate  most  inequitably  upon  the  purchasers  of  the 
sugar  in  question.  As  before  stated,  if  there  was  a  fraud 
in  the  entry,  they  are  not  implicated  in  it.  They  have  pur- 
chased the  sugar  in  open  market,  and  paid  its  full  market 
value.  The  claim  now  made  of  two  cents  a  pound,  the 
alleged  deficiency  in  the  duty  paid,  would  be  equal  to  seven- 
teen per  cent,  on  the  value  of  the  sugar,  and  would  be  a  loss 
to  them  to  that  extent.  Now,  as  this  sugar  passed  through 
the  custom-house  at  Kew  Orleans,  after  being  subject  to 
the  scrutiny  of  the  government  ofiicers,  and  was  put  into 
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the  market  with  their  voucher  that  the  law  had  been  com- 
plied with  in  its  entry,  it  would  be  a  grievous  hardship  that 
innoceat  purchasers  should  be  the  sufferers. 

And  there  would  seem  to  be  no  necessity;  so  far  as  the 
protection  of  the  interests  of  the  government  is  concerned, 
for  the  enforcement  of  the  rigid  doctrine  insisted  on  by  the 
district  attorney.  The  United  States  has  a  plain  remedy 
by  suit  against  the  importers  for  the  deficiency,  if  any,  in 
the  amount  of  duty  paid.  If  by  reason  of  the  insolvency 
of  the  importers,  or  any  other  cause,  this  remedy  ia  not 
avulable,  the  loss  to  the  government  is  but  a  just  penalty 
for  the  negligence,  incapacity,  or  corruption  of  its  custom- 
house officials.  The  seventy  boxes  of  sugar  seized  will  be 
released  to  the  claimants. 

[This  case  was  appealed  by  the  United  States  to  the 
Circuit  Court,  where  the  decree  of  the  court  below  was 
affirmed.— BsPORTBB.] 


(district  court.) 

Thb  Unitbd  States  v.  Fiftt-thbbb  Boxbs   of  Havana 

Sugar. 


Thb  Unitbd  States  v.  Twbnty-ninb  and  One-half  Boxbs 

OF  SUOAR. 


The  oonsignee  of  goods,  wares,  or  merchandise  subject  to  duty,  imported 
into  the  United  States  at  an  alleged  fraudulent  undervaluation,  who 
has  no  knowledge  of  such  f^aud,  and  who,  in  good  fkith,  makes  ad- 
vances to  the  consignor,  and  incurs  expenses  in  the  storage  and  man- 
agement of  the  property,  occupies  the  position  of  a  bona  fi(U  pur- 
chaser, and  his  title  will  be  protected. 

A  bona  Jide  purchaser  of  such  property,  before  the  United  States  hss  elected 
whether  to  proceed  for  a  forfeiture  or  sue  for  the  value  of  the  prop- 
erty, will  hold  the  same  as  against  the  government  claiming  a  forfeit- 
ure for  fraud  in  the  importation. 
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The  frandulent  entry  of  goods  at  less  than  their  aotoal  ralue  subjects  them 
to  forfeiture  under  section  1  of  the  act  of  Congress  of  March  3,  1863 ; 
but  that  section,  to  constitute  such  a  fhtudulent  entry  as  will  subject 
the  goods  to  forfeiture,  requires  that  the  entry  should  have  been  know' 
ingly  made  on  a  false  invoice. 

Where  the  United  States  claim  the  forfeiture  of  sugars,  on  the  ground  that 
they  were  entered  as  of  a  grade  which  subjected  them  to  a  duty  of  iArss 
unU  per  pound,  when  they  were  of  a  grade  subjecting  them  to  Jive 
cents  per  pound,  it  must  appear,  by  the  evidence,  that  the  importer  had 
knowledge  of  the  false  grade,  and  that  a  f^aud  was  intended;  and,  if 
this  guilty  knowledge  and  intent  are  negatived  by  the  evidence,  there  is 
no  ground  for  a  Judgment  of  forfeiture. 

The  entry  of  property  at  a  custom-house,  at  a  false  valuation,  does  not  sub- 
ject it  to  forfeiture  under  section  4  of  the  act  of  July,  1866,  "  to  pre- 
vent smuggling,  and  other  purposes;"  the  scope  and  intent  of  said 
section  being  to  prevent  the  clandestine  introduction  of  property  into 
the  United  States,  to  evade  the  payment  of  duties,  known  as  emuggling^ 
in  the  accepted  sense  of  that  term ;  and  does  not  apply  to  a  false  entry 
at  a  custom-house. 

Warner  M.  BaiemaUy  District  Attorney y  and  Leuns  H.  Bondj 
for  United  States. 

King^  Thompson  ^  Avery^  and  Collins  ^  Herron^  for 
claimants. 

Opinion  of  the  Court: 

As  these  cases  present  substantially  the  same  questions, 
they  have  been  submitted  together,  and  do  not  require  a 
separate  consideration.  In  the  first  named  of  these  cases, 
one  hundred  and  twenty-three  boxes  of  sugar  were  seized, 
by  order  of  the  collector,  at  Cincinnati,  as  having  been  im- 
ported in  violation  of  law.  An  information  was'  filed  in 
this  court,  claiming  the  condemnation  of  this  sugar.  James 
H.  Laws  &  Co.,  of  this  city,  intervened  in  the  case,  and  filed 
a  claim  to  seventy  of  the  one  hundred  and  twenty-three 
boxes  of  sugar  as  bona  fide  purchasers ;  and,  upon  the  hear- 
ing of  the  case,  it  appearing  that  they  had  purchased  the 
sugar  in  open  market,  without  any  knowledge  or  intima- 
tion of  any  fraud  in  the  importation,  and  before  any  seizure 
or  other  proceeding  by  the  United  States  for  the  condemna- 
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tion  of  the  eagar  or  the  recovery  of  its  value,  it  was  decided 
by  this  court,  without  any  reference  to  the  question  of  fraud, 
that  the  claim  of  Laws  &  Co.,  as  innocent  purchasers,  was 
sustained,  and  the  seventy  boxes  were  accordingly  awarded 
to  them.  On  an  appeal  to  the  Circuit  Court,  the  judgment 
of  this  court  was  affirmed. 

The  claim  of  the  United  States  is  now  against  fifty-three 
of  the  one  hundred  and  twenty-three  boxes,  in  one  case; 
and  in  the  other,  against  twenty-nine  and  one-half  boxes, 
being  a  part  of  another  consignment  also  seized  by  order  of 
the  collector.  These  lots  are  separately  proceeded  agunst 
by  the  government  as  forfeited.  And  the  question  in  both 
cases  is,  whether  the  alleged  grounds  of  forfeiture  are  sus- 
tained. The  ground  of  forfeiture  relied  upon  by  the  United 
States,  in  both  cases,  is,  in  substance,  that  the  sugar  was  im- 
ported from  Havana,  in  the  island  of  Cuba,  and  entered  at 
the  custom-house  at  Kew  Orleans,  upon  a  false  and  fraudu- 
lent invoice  and  entry,  in  which  the  grade  or  quality  of  the 
sugar,  being  subject  to  a  specific  duty,  was  described  as  not 
above  No.  12,  Dutch  standard ;  whereas  its  true  grade  or 
quality,  by  such  standard,  was  20  or  upward.  As  the  result 
of  this  false  classification  of  the  sugar,  it  is  alleged  the  gov- 
ernment was  defrauded  of  two  cents  duty  on  every  pound 
of  the  sugar. 

The  information,  in  both  cases,  alleges  that  the  sugar  in 
question  is  forfeited  to  the  United  States — ^first,  as  being  in- 
voiced and  entered  in  violation  of  section  1  of  the  act  of 
Congress  of  March  8, 1863;  and,  second,  as  subject  to  for- 
feiture under  section  4  of  the  act  of  July  8, 1866. 

Adolphus  Wood  &  Co.,  of  Ciucinnati,  have  intervened  in 
the  first  case  named,  and  assert  a  lien  on  the  fifty-three 
boxes,  on  the  ground  that  the  sugar  was  consigned  to  them, 
as  commission  merchants  at  Cincinnati,  for  sale,  by  the 
house  of  P.  W.  Perkins  &  Co.,  of  New  Orleans,  and  that  in 
good  faith,  without  any  knowledge  of  any  fraud  in  its  im- 
portation, or  any  reason  to  suspect  fraud,  they  received  the 
sugar,  made  large  advances  to  the  consignors  upon  it,  and 
have  also  a  claim  for  commission,  storage,  and  other  charges. 
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Before  passing  to  the  consideration  of  the  question  of 
fraud,  it  may  be  proper  to  remark  here  that  there  can  be 
no  question  that  the  lien  asserted  by  Wood  &  Co.  is  equita- 
ble and  valid,  and  must  be  sustained  unless  it  shall  be  held 
that  the  sugar  is  subject  to  forfeiture,  as  claimed  under  sec- 
tion 4  of  the  act  of  July  8, 1866.  .  In  that  case  the  forfeit- 
ure, by  operation  of  law,  must  be  held  to  have  occurred  at 
the  time  the  fraud  was  committed,  and  the  asserted  lien  of 
Wood  &  Co.  would  not  be  available.  On  the  other  hand, 
if  the  court  find  there  was  fraud  in  the  importation,  and  a 
ground  of  forfeiture  under  section  1  of  the  act  of  1868, 
their  claim  must  be  sustained.  They  must  be  viewed  as  be- 
fore the  court  in  the  light  of  innocent  purchasers,  and  enti- 
tled to  indemnity  for  their  advances,  commissions,  etc.,  on 
the  same  principles  that  innocent  purchasers  would  be  enti- 
tled to  protection.  Their  rights  will  therefore  be  dependent 
on  the  decision  of  a  question  hereafter  to  be  considered. 

Perkins  &  Co.  have  filed  answers  in  both  the  cases  sub- 
mitted, claiming  the  ownership  of  the  sugar  in  question,  as- 
serting their  claim  as  such,  denying  the  fraud  charged,  or 
any  knowledge  of  or  participation  in  any  fraud  in  the  im- 
portation and  entry  of  the  sugar  at  the  custom-house. 
The  first  question  for  consideration  is,  whether  the  allega- 
tion of  fraud  is  proved,  and  whether,  as  a  legal  result,  the 
sugar  is  subject  to  forfeiture.  The  questions  arising  in  the 
cases  have  been  ably  argued,  and  are  not,  perhaps,  wholly 
free  from  doubt. 

If  the  sole  question  were  whether  this  sugar  paid  the  full 
duty  imposed  by  law,  I  should  not  entertain  any  doubt. 
The  evidence,  I  think,  proves  it  was  of  a  grade  subjecting 
it  by  law  to  a  duty  of  five  cents  per  pound,  whereas  but 
three  cents  per  pound  was  paid.  It  is  true  the  evidence 
shows  that  a  part  of  the  two  hundred  and  fifty-five  boxes, 
of  which  the  sugar  in  controversy  was  a  part,  was  of  a  very 
low  grade  (No.  12),  but  what  proportion  was  of  this  low 
grade  does  not  appear.    It  was  also  proved  that  the  sugar 
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was  graded  by  the  custom-house  officers,  at  TSew  Orleans, 
according  to  a  system  of  average  then  practiced  there,  and 
reported  to  the  collector  and  the  duty  imposed  as  if  it  were 
of  the  minimum  grade  of  No.  12,  Dutch  standard.  While 
there  are  strong  reasons  for  the  conclusion  that  this  average 
was  erroneoas,  it  is  a  p^roper  inquiry  whether  the  evidence 
so  far  implicates  Perkins  &  Co.  or  Cavenna  in  any  fraud  in 
the  entry  of  this  sugar  as  will  subject  it  to  forfeiture  under 
the  law  upon  which  the  information  is  based. 

This  is  the  controlling  question  presented  in  this  case. 
And,  before  adverting  to  the  evidence,  it  will  be  proper  to 
notice  section  1  of  the  act  of  March  8, 1863,  upon  which 
the  first  charge  in  the  information  in  both  cases  is  framed. 
This  section  is  of  great  length,  very  comprehensive,  and 
very  minute  on  the  subject  of  the  importation  and  entry 
of  property  from  foreign  countries.  For  the  present  par- 
pose  it  will  not  be  necessary  to  quote  the  entire  section.  It 
is  clear,  however,  that  the  prevention  of  false  and  fraudulent 
invoices  and  entries  of  property,  by  undervaluation  or  false 
and  fraudulent  representations  of  quantities,  quality,  etc.,  is 
the  prominent  object  of  the  section.  After  a  minute  speci- 
fication of  the  legal  requirements  in  the  entry  of  property, 
it  is  provided  "That  if  any  owner,  consignee,  or  agent  of 
goods,  wares,  and  merchandise,  shall  knowingly  make  or  at- 
tempt to  make  an  entry  thereof,  by  means  of  any  false  in- 
voice, ...  or  any  invoice  which  shall  not  contain  a 
true  statement  of  all  the  particulars  hereinbefore  required, 
....  or  any  other  false  or  fraudulent  practice  or  ap- 
pliance whatever,  the  property,  or  its  value  shall  be  for- 
feited." 

There  is  not,  in  my  judgment,  room  for  a  doubt  that  the 
allegations  of  fraud  in  the  invoice  and  entry  of  the  sugar 
at  a  grade  below  the  true  grade,  as  charged  in  the  informa- 
tion, brings  the  case  within  the  scope  of  this  provision. 
And  as  Perkins  &  Co.,  and  Cavenna,  are  the  only  persons 
implicated  in  the  alleged  false  invoice  and  entry,  the  ques- 
tion for  the  decision  of  the  court  is,  whether  the  evidence 
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sustains  the  charge  as  against  them.  The  clause  of  the  first 
section  just  referred  to  provides  for  a  forfeiture  as  the  pen- 
alty where  the  owner,  consignee,  or  agent  shall  knowingly 
make  an  entry  upon  a  false  invoice.  As  Perkins  k  Co., 
and  John  L.  Cavenna,  were  the  only  persons  interested  in 
the  sugar,  and  the  only  persons  connected  with  the  invoice 
and  entry,  the  inquiry  is,  whether  they  jointly  or  by  collu- 
sion, or  either  of  them,  knowingly  participated  in  the  al- 
leged fraud ;  in  other  words,  whether  they  had  a  guilty 
knowledge  that  a  fraud  was  perpetrated  or  intended.  It  is 
clearly  incumbent  on  the  government,  in  order  to  establish 
its  right  to  a  forfeiture,  to  bring  the  knowledge  home  to  the 
parties  charged  with  the  fraud,  as  the  basis  of  a  judgment 
of  forfeiture.  It  is  clearly  not  enough  for  the  government 
to  prove  that  the  sugar  was  entered  upon  an  erroneous 
grade,  and  the  duty  paid  less  than  that  imposed  by  law. 
The  fraudulent  intent  must  also  appear;  and  such  intent 
must  be  fairly  inferable  from  the  facts  proved,  and  can 
not  rest  upon  mere  suspicion. 

The  facts  relied  upon  by  the  government  to  sustain  the 
charge  of  fraud  are  the  entry  of  the  sugar  at  an  erroneous 
grade,  the  supposed  fraudulent  collusion  between  Cavenna 
and  Perkins  k  Co.,  and  some  circumstances  connected  with 
the  disposition  and  sale  of  the  sugar  by  that  firm,  as  in- 
dicating their  knowledge  of  the  alleged  fraud.  Now  it  was 
undoubtedly  competent  for  Perkins  k  Co.,  as  the  owners  of 
the  sugar,  to  adduce  proof  in  rebuttal  and  explanation  of 
the  facts  proved  by  the  government,  and  thus  to  repel  the 
charge  of  fraud.  This  they  have  done  with  a  view  to  re- 
lieve themselves  from  any  presumption  of  any  fraudulent 
intent,  or  any  knowledge  of  any  fraud  in  the  transaction. 

I  shall  advert  only  to  some  of  the  material  facts  proved, 
bearing  on  this  question.  These  facts  are  before  the  court, 
chiefly  from  the  depositions  of  J.  L.  Cavenna  and  F.  W. 
Perkins.  From  these  it  appears  that  in  the  latter  part  of 
March,  1869,  Perkins  k  Co.,  at  the  request  of  *Cavenna,  ad- 
dressed a  letter  to  the  house  of  Lawton  Brothers,  merchants 
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at  Havana,  in  which  they  say  that  Cavenna  wishes,  through 
them,  to  order  two  handred  and  fifty  boxes  of  groceiy 
sugar ;  such  as,  on  an  average  for  the  lot,  woald  be  about 
No.  12.  They  direct  the  Havana  house  to  charge  the  sugar 
to  their  account,  and  to  send  the  invoice  to  Cavenna.  Law- 
ton  Brothers  shipped  the  sugar  pursuant  to  this  order.  Be- 
fore its  arrival  at  New  Orleans,  Cavenua,  for  reasons  stated 
in  his  deposition,  proposed  to  Perkins  &  Co.  to  become  the 
purchasers  of  the  sugar,  to  which  they  assented.  The 
entry  at  the  custom-house  was,  however,  made  by  Cavenna 
in  his  name,  Perkins  &  Co.  advancing  the  funds  to  pay  the 
duties.  The  sugar  was  entered  as  of  a  grade  not  exceeding 
No.  12,  though  Cavenna,  in  his  deposition,  says  he  had  not 
examined  the  sugar,  or  seen  any  samples  of  the  grades,  bat 
supposed  it  was  of  the  grade  and  quality  ordered.  The 
usual  forms  at  the  custom-house  were  observed.  The  sugar 
was  appraised  and  inspected,  and  a  report  made  to  the  col- 
lector, who  issued  the  necessary  papers,  and  the  sugar  was 
withdrawn  from  the  warehouse,  and  delivered  to  Perkins 
&  Co.,  and  by  them  shipped  to  Cincinnati,  for  sale.  Both 
Cavenna  and  Perkins  deny  that  there  was  any  fraudulent 
collusion  between  them  in  the  purchase  of  the  sugar,  or  in 
the  entry  at  the  custom-house.  They  say,  that  supposing 
in  good  faith  the  sugar  purchased  was  of  the  quality  or- 
dered, the  entry  was  made  as  of  a  grade  not  exceeding  No. 
12.  It  appears,  also,  from  the  depositions  of  the  custom- 
house officials,  that  the  sugar  was  graded  as  not  above  that 
number,  and  that  duty  paid  accordingly. 

The  question  of  the  right  of  the  government  to  the  forfeit- 
ure claimed  under  section  1  of  the  act  of  1863,  seems  to  turn 
upon  the  credit  to  be  given  to  Cavenna  and  F.  B.  Perkins  as 
witnesses.  And  I  am  aware  of  no  principle  on  which  the 
court  can  arbitrarily  pronounce  them  unworthy  of  credit, 
and  wholly  ignore  their  testimony.  Cavenna  has  no  in- 
terest in  the  event  of  these  suits,  and  there  is  no  proof  of 
any  fraudulent  collusion  between  these  parties  in  reference 
to  this  transaction.    Perkins,  though  interested,  is  a  com- 
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petent  witnefiSy  and  unless  proved  to  be  unworthy  of  credit, 
his  testimony  can  not  be  rejected.  No  attempt  has  been 
made  by  the  government  to  impeach  eith^  Cavenna  or 
Perkins,  by  evidence  of  bad  reputation  for  veracity  when 
under  oath ;  and  receiving  their  statements  as  credible,  they 
disprove  the  allegation  in  the  information  that  they,  or 
either  of  them,  knowingly^  or  as  charged,  with  a  fraudulent 
intent,  caused  the  sugar  to  be  invoiced  and  entered  at  the 
custom-house  at  a  grade  below  the  true  grade.  There  are, 
undoubtedly,  some  reasons  developed  in  the  case,  justifying 
the  suspicion  that  there  was  a  design  to  get  the  sugar 
through  the  custom-house  upon  a  false  invoice  and  entry. 
But  it  seems  to  the  court  that  the  transaction  is  explained 
by  the  evidence  of  Cavenna  and  Perkins,  so  as  to  relieve 
them  from  the  charge  of  knowingly  causing  the  entry  to  be 
made,  as  charged  in  the  information.  There  was,  obviously, 
a  want  of  the  care,  vigilance,  and  exactness  which  may 
properly  be  looked  for  in  such  a  transaction,  but  nothing 
that  under  the  statute  fixes  the  taint  of  fraud  upon  this 
sugar. 

In  this  view  of  the  case,  the  charge  in  the  information, 
based  on  the  act  of  1863,  is  not  sustained.  The  remaining 
question  is,  whether  the  case  is  within  the  operation  of  sec- 
tion 4  of  the  act  of  July,  1866.  As  noticed  in  a  previous 
part  of  this  opinion,  the  second  charge  in  the  information 
is  framed  under  this  section.  It  charges,  in  substance,  that, 
by  means  of  a  fraudulent  invoice  and  entry  of  the  sugar, 
the  full  amount  of  the  specific  duty,  imposed  by  law,  was 
not  paid,  and  that  the  said  section  4  of  the  act  of  1863  was 
violated,  and  the  sugar  subject  to  forfeiture  under  its  opera- 
tion. The  question  raised  as  to  this  charge  in  the  informa- 
tion is,  whether  property  imported,  subject  to  duty,  and 
entered  at  a  custom-house,  and  which  has  passed  under  the 
scrutiny  of  the  officers  of  the  government,  and  has  been 
delivered  to  the  owner  or  consignee,  without  the  payment 
of  the  full  amount  of  duty  chargeable,  is  an  unlawful  im- 
portation, within  the  meaning  of  said  section  4,  subjecting 
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the  property  to  forfeiture.  Without  quoting  the  section 
at  length,  it  will  be  sufficient  to  notice  that  it  provides  that 
if  any  person  shall  fraudulently  or  knowingly  import  or 
bring  into  the  United  States  any  goods,  wares,  or  merchan- 
dise, contrary  to  law,  a  forfeiture  shall  be  incurred ;  and, 
in  addition,  the  offending  party  be  subject  to  fine  and  im- 
prisonment. 

It  is  claimed  by  the  district  attorney  that  the  entry  of  the 
sugar  in  question  was  fraudulent,  and  in  violation  of  law, 
for  the  reason  that  the  full  amount  of  duty  was  not  paid. 
I  do  not  propose  to  discuss  this  question  at  length.    The 
views  of  the  court,  as  stated,  seem  to  dispense  with  the 
necessity  of  this.    It  is  clear  that  if,  in  the  importation  and 
entry  of  the  property,  there  was  no  guilty  knowledge  of 
any  fraud  perpetrated  or  intended,  the  section  referred  to 
does  not  apply.    And  as,  according  to  the  views  already 
stated,  such  guilty  knowledge  in  these  cases  is  not  made 
out  by  the  evidence,  it  is  not  within  the  terms  of  the  sec- 
tion.   There  is  another  objection  to  this  second  charge, 
namely,  that  the  section  was  intended  only  to  embrace  the 
case  of  property  brought  into  the  country  clandestinely, 
with  the  fraudulent  purpose  of  evading  the  import  doty, 
and  does  not  apply  where  it  is  entered  at  a  custom-boose 
and  the  forms  of  law  observed,  but  in  respect  to  which  a 
fraud  is  subsequently  ascertained.    In  other  words,  that  the 
section  embraces  only  acts  of  smuggling,  in  the  usual  and 
accepted  meaning  of  the  word.    The  title  of  the  act  is, 
^^an  act  to  prevent  smuggling,^'  and  this, is  significant  of 
the  intent  of  the  statute,  notwithstanding  the  addition  of 
the  words,  <^  and  other  purposes,"  to  the  title.    Terms  and 
phrases  occur  in  many  sections  of  the  statute,  indicating 
clearly  that  Congress  had  it  specially  in  view  to  prevent 
the  illicit  introduction  of  dutiable  goods,  wares,  and  mer- 
chandise ;  and  it  may  be  suggested  that  one  of  the  main 
objects  leading  to  the  enactment  of  this  statute  was  to  pat 
a  stop  to  smuggling  along  the  extended  lines  dividing  the 
United  States  from  foreign  coterminous  countries  on  the 
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north  and  soathwest.  Many  of  the  phrases  and  terms  in- 
dicate that  overland  smuggliDg  was  prominently  in  the 
minds  of  the  legislators  who  passed  the  statute. 

The  inference  does  not  seem  reasonable  that  Congress  in- 
tended to  supersede  or  interfere  with  the  prior  provisions 
of  law,  for  the  prevention  of  frauds  in  the  entry  of  taxable 
property  at  a  custom-house  at  a  false  valuation,  if  subject 
to  an  ad  valorem  duty,  or  a  false  grade  or  classification  when 
gubject  to  a  specific  duty.  This  object  had  occupied  the  at- 
tention of  Congress  from  an  early  period  of  the  govern- 
ment. Section  66  of  the  act  of  1799  was  full  and  stringent 
on  this  subject.  The  act  of  March,  1863,  is  more  explicit 
and  comprehensive  in  its  requirements  than  the  old  statute, 
and  seems  to  embrace  every  possible  case  of  fraud  in  the 
entry  of  goods,  wares,  and  merchandbe  at  a  custom-house. 
Without  going  more  fully  into  the  consideration  of  this 
subject,  I  can  see  no  reason  for  the  conclusion  that  it  was 
intended  by  section  4  of  the  act  of  July,  1866,  to  change 
all  the  previous  legislation  on  this  subject,  and  to  provide 
that  any  unlawful  act  committed  in  the  entry  of  property 
imported  openly,  and  entered  at  a  custom-house,  and  suf- 
fered to  go  into  the  market  after  the  scrutiny  and  inspec- 
tion of  the  proper  officers  as  duty  paid,  is  subject  to  for- 
feiture under  the  section  referred  to,  upon  the  discovery 
that  the  entry  was  erroneous  or  fraudulent.  Former  legis- 
lation had  fuXlj  provided  for  such  a  case,  and  there  was 
clearly  no  neceesity  for  anything  additional  on  the  subject. 
There  are  many  other  considerations  that  might  be  urged 
to  sustain  this  construction  of  the  section  referred  to,  but 
I  do  not  think  it  necessary  to  expand  this  opinion,  already 
too  long,  by  adverting  to  them. 

The  result  of  the  views  I  have  presented  is : 

1.  That  the  lien  asserted  by  Adolphus  Wood  &  Co.  on 
the  fifty-three  boxes  is  valid,  and  must  be  satisfied  out  of 
the  proceeds  of  the  sale  of  the  sugar,  now  in  the  hands  of 
the  marshal. 

2.  That  the  grounds  of  forfeiture  set  forth  by  the  gov- 
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ernment  in  the  informations  are  sustained,  and  the  sagar  in 
both  the  cases  submitted  is  not  subject  to  forfeiture. 

The  marshal  will,  within  thirty  days  from  this  day, 
pay  to  Perkins  &  Co.,  or  their  attorney,  the  balance  of  the 
proceeds  of  the  sale  of  the  sugar,  after  deducting  the 
amount  due  to  Wood  &  Co.,  which  amount,  if  not  agreed 
upon  by  the  counsel,  shall  be  ascertained  by  a  reference  to 
a  master. 

In  announcing  the  conclusion  of  the  court,  it  is  proper, 
perhaps,  to  suggest  that,  in  my  judgment,  Perkins  &  Co. 
are  justly  indebted  to  the  United  States  to  the  amount  of 
two  cents  on  the  pound  of  the  sugar  in  controversy,  that 
being  the  deficiency  in  the  duty  paid,  and  that  an  action 
could  be  sustained  against  them  for  the  recovery  of  tins 
sum.  But  the  court  in  this  proceeding  has  no  authority 
to  render  judgment  for  that  sum,  or  make  an  order  direct- 
ing the  marshal  to  retidn  it  out  of  the  money  in  his  hands. 
It  will  be  for  the  district  attorney  to  adopt  such  course  in 
relation  to  it  as  he  may  think  proper. 


(district  court.) 
Briwlet  and  Golden  v.  Steamboat  Jim  Watson. 

The  owners  of  a  Bteamer,  taking  in  tow  a  flat-boat  at  a  low  stage  of  water 
in  the  Ohio  river,  are  not  liable  for  the  loss  of  the  flat-boat  and  its 
cargo  as  common  carriers. 

If  carelessness,  negligence,  or  want  of  skill  in  the  navigation  of  the  steamer 
be  proved,  the  owners  are  liable  for  the  loss,  not  otherwise. 


Sayler  ^  SayUr^  for  libellants. 
Jordan  ^  JordaUy  for  respondent. 
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Opinion  or  thb  Court  : 

This  is  a  proceediog  in  admiralty  against  the  steamer 
Jim  Watson,  in  which  the  libellants  seek  to  recover  the 
valoe  of  a  flat-boat  and  its  cargo  of  fire-brick  clay,  taken  in 
tow  by  the  steamer,  and  snnk  and  lost  in  descending  the 
Ohio  river. 

The  grounds  on  which  a  decree  against  the  steamer  is 
sought  for,  as  stated,  in  substance,  in  the  libel,  are:  1.  That 
there  was  a  special  agreement  by  the  owners  of  the  steamer 
to  receive  the  flat-boat  in  tow,  and  safely  to  navigate  it  from 
Amanda  Landing,  on  the  Kentucky  shore  of  the  Ohio  river, 
to  Cincinnati,  at  a  rate  or  price  agreed  on  by  the  parties. 
2.  That  the  owners  of  the  steamer  are  liable  for  the  loss  of 
the  flat-boat  and  cargo,  as  common  carriers.  And  thirds  if 
not  so  liable,  they  are  liable  for  gross  negligence  and  want 
of  skill,  in  the  management  of  their  boat,  whereby  the  sink- 
ing and  loss  of  the  flat-boat  was  occasioned.  The  owners 
of  the  steamer  have  appeared  in  the  case,  and  deny  by  their 
answers  the  several  allegations  of  the  libel.  As  to  the 
special  agreement  alleged,  the  evidence  fails  to  prove  that 
any  was  made,  and  it  is  unnecessary  to  notice  that  article 
in  the  libel. 

It  is,  however,  insisted  by  the  counsel  for  the  libellants, 
that  without  reference  to  any  special  agreement,  the  owners 
of  the  steamer  are  liable  as  common  carriers,  and  that  the 
steamer  may  be  proceeded  against  in  admiralty  for  the  loss 
of  the  flat-boat  and  cargo.  This  presents  the  question, 
whether  the  owners  of  a  steamer  taking  a  tow  in  charge 
are  liable  on  the  rigid  principles  of  the  common  law,  as 
common  carriers. 

The  law  seems  now  to  be  well  settled  that  a  steamer  is 
only  liable  for  the  loss  of,  or  damage  to,  the  property  taken 
in  tow,  occasioned  by  gross  negligence  or  want  of  skill  in 
the  navigation.  It  is  true  there  are  some  authorities 
adverse  to  this  doctrine.  Some  cases  have  been  referred  to 
in  the  Louisiana  courts,  to  the  effect  that  the  liability  of 
the  steamer  is  the  same  as  if  the  cargo  taken  in  tow  was  a 
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part  of  the  cargo  of  the  Bteamer,  and  that  the  owners  are 
responsihle  for  losses,  with  the  well-known  exceptions  at 
the  common  law.  The  case  of  Vanderslice  v.  Steamboat 
Superior^  18  Law  Rep.  899,  is  also  eited  as  sustaining  this 
doctrine.  It  was  decided  hj  Judge  Eane,  in  the  District 
Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  in  the  year  1850.  But  as  this  decision,  on 
appeal  to  the  Circuit  Court,  was  reversed  by  Judge  Qrier,  it 
can  not  be  received  as  an  authority  in  this  case.  There  are 
numerous  authorities  to  the  effect  that  a  steamer  taking 
property  in  tow  is  not  liable  as  a  common  carrier.  1  Par- 
sons on  Contracts,  646 ;  18  Wend.  387 ;  18  Penn.  St  40. 

In  this  case  it  would  be  unjust  and  unreasonable  to  hold 
the  owners  of  the  Watson  responsible  for  the  loss  of  the 
tow,  as  common  carrrers.  It  was  in  the  month  of  August, 
and  the  proof  is,  the  Ohio  river  was  at  its  lowest  stage,  and 
navigation  extremely  difficult.  The  owners  of  the  flat-boat 
in  tow  were  fully  apprised  of  the  low  stage  of  water,  and 
the  dangers  incident  to  the  transportation  of  an  unwieldly 
craft,  laden  with  a  cargo  of  clay.  It  may  be  well  inferred 
that  they  were  willing  to  assume,  and  did  assume,  all  the 
risks  in  the  transportation. 

In  this  view  the  only  question  is,  whether  the  owners 
of  the  steamer  are  liable  for  the  loss,  on  the  ground  of 
negligence,  carelessness,  and  want  of  skill  in  the  navigatioa 
of  their  boat,  whereby  the  loss  was  occasioned.  If  this 
allegation  is  proved,  there  can  be  no  doubt  of  the  liability 
of  the  owners  of  the  steamer,  and  that  the  libellants  are  en- 
titled to  a  decree  in  their  favor.  On  this  point  there  is 
some  conflict  in  the  testimony.  It  is,  however,  proved  that 
in  passing  through  a  narrow  channel,  in  which  the  water 
was  very  shallow,  the  flat-boat  struck  upon  a  stone  or  other 
obstruction,  by  which  a  hole  was  knocked  in  the  bottom, 
through  which  the  water  entered,  and  after  the  lapse  of 
some  time  the  flat-boat  sunk.  What  the  obstruction  was, 
with  which  the  flat-boat  came  in  collision,  is  not  proved, 
but  it  is  proved  both  by  the  engineer  and  pilot  of  the  steamer, 
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that  it  was  raoning  at  a  vety  slow  rate,  and  was  within  the 
proper  channel  at  the  time  of  the  acoident  It  is  also 
proved  that  the  pilot  was  a  person  of  skill  and  long 
experience  in  the  navigation  of  that  part  of  the  Ohio  river^ 
at  all  stages  of  water. 

The  eonrt  is  clear  in  the  conclusion,  that  the  allegation 
of  carelessness,  negligence,  and  nnskillfdlness  in  the  naviga- 
tion of  the  steamer  is  not  sustained  by  the  evidence. 

The  libel  is  dismissed. 


(district  court.) 
In  thb  Mattsb  of  Rbbob  and  Bbotheb.    In  Bankbuptot. 

The  clause  of  section  39  of  the  bankrupt  act,  providing  that  a  creditor  of  a 
bankrupt,  who,  knowing  the  insolvency  of  the  debtor,  receives  money 
or  property  from  him  in  payment,  "  shall  not  be  allowed  to  prove  his 
debt  in  bankruptcy,''  does  not  apply,  if  the  creditor,  before  presenting 
his  claim  to  the  assignee  in  bankruptcy,  makes  a  Aill  surrender  of  the 
money  or  property  transferred  to  him. 

Section  S3  of  the  bankrupt  act,  by  clear  implication,  allows  the  creditor  to 
make  such  surrender,  and  on  doing  so,  permits  him  to  prove  his  claim 
against  the  bankrupt's  estate,  and  entitles  him  to  his  dividends  as  a 
creditor. 

The  clause  above  quoted  from  section  39  is  limited  in  Its  operation  to  cases 
where  the  assignee  in  bankruptcy  is  oompelled  to  resort  to  legal  meas- 
ures for  the  recovery  of  the  property  illegally  transferred  to  the  cred- 
itor. 

John  Howardy  for  assignee. 
Thomas  MiUikeUy  for  creditor. 

Opinion  of  thb  Coubt: 

This  case  was  referred  to  Register  Iddings,  with  instruc- 
tions to  inquire  into^  and  report  upon,  the  origin  and  char- 
acter of  the  claim  of  Peter  Kemp^  exhibited  against  the  es- 
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tate  of  said  bankrupts.  The  register  has  reported  adversely 
to  the  allowance  of  the  claim  by  the  assignee,  on  the  ground 
that  the  said  Kemp  was  the  transferee  and  recipient  of 
certain  property  of  the  bankrupts,  under  circumstances 
importing  a  fraudulent  preference  within  the  meaning  of 
section  89  of  the  bankrupt  act.  £emp,  by  his  counsel,  ex- 
cepts to  the  ruling  of  the  register ;  and  this  presents  the 
question  for  the  decision  of  the  court. 

It  is  insisted  by  counsel,  that  the  register  erred  in  reject- 
ing Kemp's  claim  as  a  creditor  of  the  bankrupts,  and  that 
he  is  legally  entitled  to  share,  pro  ratOj  with  other  creditors 
in  the  distribution  of  the  estate.  It  is  claimed  that  before 
the  presentation  of  his  account  against  the  bankrupts'  es- 
tate, Kemp  had  surrendered  to  the  assignee  all  the  property 
and  effects  transferred  to  him ;  and  that  under  section  23 
of  the  bankrupt  act,  he  is  restored  to  all  his  rights  as  a 
creditor,  and  rightfully  entitled  to  make  proof  of  bis  ac- 
count. 

There  seems,  from  the  report  of  the  register,  to  be  no  con- 
troversy about  the  facts.  They  are,  in  substance,  that  Beece 
k  Brother,  as  a  firm,  were  duly  adjudged  bankrupts  on  the 
petition  of  the  firm  of  Curtis,  Thomas  &  Co. ;  that  the  said 
Kemp  was  a  creditor  of  the  firm  of  Heece  &  Brother  to  the 
amount  of  upward  of  |4,500 ;  that  some  time  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy,  the  said 
firm  being  insolvent,  and  their  insolvency  known  to  said 
Kemp,  they  made  an  assignment  to  him  of  all  their  part- 
nership property  and  effects,  and  delivered  possession  to 
him.  It  is  also  a  fact  in  the  case,  that  before  the  presen- 
tation of  his  claim  to  the  assignee  in  bankruptcy,  Kemp 
offered  to  surrender,  and  did  surrender,  all  the  property 
and  effects  thus  received  by  him  from  the  bankrupts.  The 
sole  question  before  the  court  is,  whether  he  can  now  be 
permitted  to  prove  his  account  against  the  bankrupts'  estate^ 
as  a  creditor. 

The  register's  decision,  as  before  noticed,  is  adverse  to 
Kemp's  right  to  prove  his  claim  and  receive  a  dividend  of 
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the  proceeds  of  the  bankrupts'  estate.  He  decides  that 
Kemp  is  conclnsively  barred  by  a  clause  in  section  89  of 
the  bankrupt  act.  And  it  must  be  conceded  the  register  is 
correct,  if  the  clause  in  that  section  providing  that  a  cred- 
itor who  accepts  a  preference  from  an  insolvent  debtor, 
having  reasonable  cause  to  believe  him  insolvent,  ^^  shall 
not  be  allowed  to  prove  his  debt  in  bankruptcyy^  is  to  be  viewed 
as  the  sole  provision  of  the  statute  applicable  to  the  sub- 
ject. £ut  it  seems  clear  to  the  court,  that  section  23  con- 
trols and  modifies  the  meaning  of  the  prohibitory  clause  of 
section  89,  and  by  fair  construction  limits  its  operation  to 
cases  where  the  assignee  in  bankruptcy  is  compelled  to  re- 
sort to  legal  proceedings  to  recover  the  property  transferred, 
and  does  not  apply,  where  such  property  is  voluntarily  sur- 
rendered to  the  assignee  in  bankruptcy  before  the  presen- 
tation of  the  claim. 

Section  28  provides  as  follows :  ^^  Any  person  who,  after 
the  approval  of  this  act,  shall  have  accepted  any  preference, 
having  reasonable  cause  to  believe  the  same  was  made  or 
given  by  the  debtor  contrary  to  the  provisions  of  this  act, 
shall  not  prove  the  debt  or  claim  on  account  of  which  the 
preference  was  made  or  given ;  nor  shall  he  receive  any  div- 
idend therefrom,  until  he  shall  first  have  surrendered  to  the 
assignee  all  property^  moneys  benefit^  or  advantage  received  by 
him  under  sueh  preference" 

Though  not  affirmatively  expressed,  the  clear  implication 
from  this  clause  is,  that  if  the  creditor  makes  the  surren- 
der, the  taint  of  legal  fraud  implied  in  the  acceptance  of 
the  preference  is  removed,  and  he  has  a  legal  standing  as  a 
creditor. 

It  is  true  the  decisions  of  the  courts  as  to  the  construc- 
tion of  section  23  have  not  been  uniform  or  harmonious. 
But  the  more  recent  cases  sanction  the  interpretation  here 
indicated.  In  the  case  of  Davidson^  Bankrupt  Register, 
January  15, 1870,  p.  106,  the  learned  Judge  Blatchford,  of 
the  Southern  District  of  Kew  York,  in  considering  the 
apparent  conflict  in  sections  89  and  23  of  the  bankrupt  act, 
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uses  this  language :  '^  The  clause  in  section  89,  in  respect  to 
not  allowing  the  creditor  to  prove  his  debt  in  bankruptcy, 
Implies  only  to  cases  in  which  the  assignee  is  compelled  to 
resort  to  legal  proceedings  to  recover  the  property, 
•  .  •  but  where  the  creditor  avails  himself  of  the  loeus 
penitentuB  given  him  by  section  28,  by  voluntarily  surren- 
dering the  property  to  tiie  assignee,  he  ceases  to  be  a  party 
to  the  fraud,  and  may  prove  his  debt  in  bankruptcy,  and 
receive  his  dividends  on  it."  The  same  principle  had  been 
laid  down  by  the  same  judge  in  the  case  of  Montgomeryj 
reported  in  8  Bankrupt  Begister,  97,  January  1,  1870. 
And  it  may  not  be  improper  here  to  notice,  that  this  ques- 
tion had  been  previously  submitted  to  the  Hon.  Mr. 
Jenckes,  the  member  of  Congress,  who  drafted  and  reported 
the  bankrupt  bill,  and  who  had  made  its  pro^sions  his 
special  study,  and  was  therefore  fully  qualified  to  give  them 
a  just  and  intelligent  construction,  and  who  accords  fully 
in  the  views  stated  by  Judge  Blatchford  in  the  cases  cited. 
In  his  letter  to  a  register  on  the  question,  he  says,  there  is 
no  conflict  in  the  sections  of  the  statute  referred  to,  and 
that  the  prohibition  in  section  89  is  limited  to  cases  in 
which  the  assignee  is  compelled  to  resort  to  legal  measures 
to  recbver  the  property  from  the  creditor  to  which  it  has 
been  assigned. 

Concurring  as  I  do,  in  the  views  stated,  as  to  the  provis- 
ions of  the  statute  referred  to,  I  sustain  the  exception  to 
the  register's  report.  These  views  seem  fully  to  harmonize 
the  apparent  conflict  in  the  statute  in  reference  to  the  ques- 
!^ion  under  consideration,  and  furnish  a  judicious  solution 
of  the  difficulties  involved  in  it  Until  convinced  of  the 
error  of  these  views,  the  construction  stated  will  form  a  rule 
for  the  action  of  this  court  in  future  cases. 

It  will  be  understood  that  the  decision  of  the  question 
before  the  court  has  no  reference  to  or  bearing  upon  the  con- 
troversy between  the  assignee  and  E!emp,  relating  to  the 
corn  alleged  to  have  been  delivered  by  Beece  k  Brother  to 
Eemp,  under  a  special  contract  between  them.    It  appears 
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there  is  a  suit  pending,  in  which  the  assignee  dlaims  the 
corn,  as  having  been  delivered  to  Kemp  in  fraud  of  the 
bankrupt  act,  and  in  relation  to  which,  he  has  made  no  sur- 
render to  the  assignee.  The  issue  of  that  case  is  not  af- 
fected by  the  opinion  of  the  court  on  the  question  now  be- 
fore, it. 


(district  court.) 

The  Steamboat  Cheeseman  and  Owners  v.  Two  Ferrt- 

boats,  etc. 

The  District  CouTt  of  tbe  United  States  for  the  Sontheni  District  of  Ohio, 
as  a  court  of  admiralty,  has  territorial  jurisdiction  in  case  of  a  seizure 
on  the  Ohio  side  of  the  Ohio  river,  at  high-water  mark. 

The  court  also  has  admiralty  jurisdiction  over  the  Ohio,  as  a  navigahle 
river,  hy  virtue  of  section  9  of  the  judiciary  act  of  1789,  as  construed 
by  the  Supreme  Court  of  the  United  States. 

Verry-boats  propelled  by  steam,  and  used  as  such  between  two  cities  In 
different  States,  are  within  the  scope  of  congressional  legislation,  under 
the  grant  of  power  to  regulate  commerce  "  among  the  States,"  and  are 
subject  to  the  jurisdiction  of  the  national  courts  in  the  exercise  of 
their  admiralty  powers. 

Ferry-boats,  or  any  other  property  of  value,  adrift  on  the  Ohio  river  and 
in  peril,  are  the  subjects  of  a  salvage  service. 

To  constitute  a  good  salvage  service,  it  is  enough  to  show  that  the  property 
rescued  was  exposed  to  danger  greater  than  is  incurred  in  ordinary 
navigation,  and  it  need  not  be  proved  that  the  danger  was  imminent 
or  immediate. 

The  claim  that  the  property  was  in  possession  of  prior  salvors  is  not  bus 
tained,  if  it  appear  that  their  efforts  to  save  it  had  not  been  and  would 
not  be  successful. 

Those  in  possession  are  estopped  from  claiming  as  salvors,  if  they  requested 
the  aid  of  those  who  interposed  and  saved  the  property. 

Where  the  facts  in  a  case  show  a  legal  salvage  service  by  the  libellants, 
but  not  of  the  highest  order  of  merit,  they  are  not  entitled  to  a  high 
rate  of  compensation. 
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Lincoln^  Smith  ^  Warnock,  for  libellants. 
D.  T.  Wright^  for  claimant. 

Opinion  of  the  Coubt: 

This  is  a  libel  in  rem,  in  behalf  of  the  steamboat  J.  W, 
Cheeseman  and  owners,  to  recover  a  salvage  compensation 
for  assistance  and  relief  to  two  ferry-boats  and  their  floats, 
alleged  to  have  been  in  a  condition  of  peril  on  the  Ohio 
river.  The  libel  contains  the  usual  averments,  and  need 
not  be  recited  at  length.  An  answer  has  been  filed  by 
Samuel  Wiggins,  the  owner  of  the  ferry-boats  and  their 
appendages,  in  which  he  denies,  in  substance,  that  any  sal- 
vage service  has  been  rendered  by  the  libellants,  and 
insists,  if  such  service  was  rendered,  it  is  not  a  case  within 
the  admiralty  jurisdiction  of  this  court,  and  that  no  decree 
can  therefore  be  rendered  for  compensation. 

There  is  no  controversy  as  to  the  material  facts  in  the 
case,  except  as  to  one  point,  which  will  be  noticed  in  the 
progress  of  this  opinion.  These  facts,  as  alleged  in  the 
libel,  and  substantially  sustained  by  the  evidence,  may 
be  briefly  stated  as  follows:  These  ferry-boats,  with  the 
floats  attached,  were  lying  at  a  wharf  or  landing  on  the 
Ohio  side  of  the  river,  a  short  distance  above  the  city 
of  Cincinnati,  in  charge  of  a  watchman  placed  on  them 
by  the  owner.  They  had  been  built  as  ferry-boats  to 
run  between  Cincinnati  and  the  city  of  Covington^ 
Ky.,  on  the  opposite  side  of  the  river.  They  were  of 
'  the  largest  class  of  ferry-boats,  intended  to  be  propelled 
by  steam  power,  and  were  well  and  strongly  built  The 
engines  and  other  necessary  equipments  were  in  position, 
and  the  boats  were  ready  for  service,  but  had  not  been  in 
actual  use.  Their  value  is  estimated  at  from  f  25,000  to 
180,000.  The  Ohio  river  at  the  time  was  at  a  high  stage, 
then  being  more  than  forty  feet  in  the  channel,  and  was 
rapidly  rising.  At  an  early  hour  in  the  morning,  the  ferry- 
boats, with  their  attachments,  being  lashed  together,  were 
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loosed  from  the  wharf  or  dock  to  which  they  were  fastened 
by  some  object  coming  in  violent  collision  with  them  from 
above.  With  the  watchman  and  another  person  on  board, 
they  drifted  out  into  the  stream,  and  were  rapidly  carried 
down  by  the  force  of  the  current.  There  was  an  anchor 
on  board  of  considerable  weight  and  strength,  which  was 
thrown  out  shortly  after  the  boats  reached  the  current  of 
the  river,  with  the  hope  of  stopping  them  in  their  descent, 
which  broke  and  wholly  failed  of  its  purpose.  As  the 
boats  progressed,  several  persons  at  different  points,  in  the 
whole  some  eight  or  nine,  came  off  from  the  shore  in  skiffs 
to  aid  in  stopping  and  landing  them.  Some  four  or  five 
different  attempts  were  made  for  this  purpose,  by  carrying 
out  lines  or  hawsers  and  making  them  fast  to  stumps  or 
trees  on  the  shore,  all  of  which  were  unsuccessful.  In 
some  instances  the  lines  broke  from  the  great  strain  upon 
them;  in  others  they  slipped  over  the  stumps  to  which  they 
were  fastened,  and  in  one  the  stump  or  tree  was  pulled  out 
of  the  ground.  As  the  boats  were  floating  swiftly  down 
the  stream — at  a  point  just  above  Taylorsville,  some  six- 
teen miles  below  Cincinnati — ^the  steamboat  J.  W.  Cheese- 
man,  a  boat  duly  licensed  and  enrolled  under  the  laws  of 
the  United  States,  was  coming  up  with  a  heavy  and  valu- 
able cargo,  destined  for  Cincinnati  and  places  above.  The 
master  of  the  steamer,  seeing  the  ferry-boats  adrift  not  far 
from  the  Kentucky  shore,  hailed  the  persons  on  board,  and 
inquired  if  they  needed  aid  in  stopping  and  landing  them. 
To  this  inquiry  there  was  an  affirmative  reply,  and  the 
proper  order  was  given  for  rendering  this  aid.  The  first 
attempt  was  to  get  the  steamer  between  the  ferry-boats  and 
the  shore,  with  the  purpose  of  pulling  them  to  the  shore. 
This  attempt  failed,  and  the  steamer  then  changed  her 
position  so  as  to  come  in  contact  with  the  ferry-boats  from 
the  outside,  and  push  them  in.  After  drifting  down  some 
three  miles,  the  steamer  was  successful  in  landing  and 
securing  the  boats.  One  of  the  ferry-boats  had  lost  its 
rudder  in  its  descent  by  striking  against  the  shore,  and  this 
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was  the  only  injary  sustained  by  them.  The  ferry-boats, 
with  their  machinery,  were  of  great  weight,  and  were  ren- 
dered the  more  an  wieldly  from  the  quantity  of  drift  which 
had  accumulated  under  and  around  them.  The  Cheeseman 
was  occupied  in  the  service  about  three  hours,  and  in  the 
opinion  of  some  of  the  witnesses,  was  exposed  to  some 
danger  of  injury  from  her  interposition.  Being  heavily 
laden,  and  not  having  sufficient  power  of  engine  to  tow  the 
boats  to  Cincinnati,  they  were  left  in  charge  of  persons 
placed  on  board  by  the  master  of  the  Cheeseman,  with  a 
view,  as  stated,  of  coming  down  the  next  day  and  towing 
them  to  the  city.  In  the  meantime  the  owner  of  the  ferry- 
boats employed  another  steamer  to  take  them  up,  and  this 
service  was  not  therefore  performed  by  the  libellants.  Soon 
after  the  ferry-boats  were  brought  up,  and  while  lying  at  a 
wharf  on  the  Ohio  side,  a  little  distance  above  Cincinnati, 
they  were  attached  by  process  from  this  court  in  this  suit 

On  this  state  of  facts,  it  is  insisted  by  the  proctor  for  the 
respondent :  1.  That  this  court,  as  a  court  of  admiralty,  has 
no  jurisdiction.  2.  That  upon  the  merits,  the  libellanta  are 
not  entitled  to  a  decree  as  for  a  salvage  service. 

1.  The  jurisdiction  of  the  court  is  challenged  mainly  on 
the  ground  that  these  ferry-boats,  when  seized  in  this  suit, 
were  lying  at  the  shore  on  the  Ohio  side  of  the  river,  and 
not  therefore  within  the  territorial  limits  and  jurisdiction 
of  this  court.  This  point  has  been  urged  at  great  length 
in  the  argument,  and  requires  the  notice  of  the  court  It 
is  insisted  in  its  support  that  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  can  not  take  cog- 
nizance in  admiralty  of  any  case  occurring  on  the  Ohio  river, 
for  the  reason  that  there  is  no  express  legislation  by  Congress 
which  authorizes  it. 

The  first  and  most  obvious  reply  to  this  objection  is,  that 
these  boats  when  seized  were  at  the  Ohio  shore,  when  the 
Ohio  river  was  at  a  high  stage  of  water,  and  were  clearly 
therefore  within  the  State  of  Ohio  and  within  the  territorial, 
limits  of  this  district.    The  act  of  Congress  of  Februaiy 
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10, 1855,  dividing  the  State  of  Ohio  into  two  judicial  dis- 
tricts, after  fixing  the  line  separating  the  northern  and  south- 
ern districts,  provides  that  all  that  part  of  the  State  lying 
south  of  that  line  shall  compose  one  district,  to  be  called 
the  Southern  District  of  Ohio.  There  can  be  no  doubt, 
therefore,  that  the  boundary  of  this  district  on  the  south  is 
the  same  as  that  fixed  by  the  old  constitution  of  the  State 
of  Ohio,  which  declares  that  the  State  shall  be  bounded 
'^  on  the  south  by  the  Ohio  river  to  the  mouth  of  the  Great 
Miami  river."  And  this  was  regarded  as  in  accordance 
with  the  deed  of  cession  by  the  State  of  Virginia  of  March 
1, 1784,  of  all  the  territory  lying  ^^  northwest  of  the  Ohio 


river.". 


It  is  not  necessary,  nor  is  it  intended,  to  discuss  the  ques- 
tion whether  from  the  terms  used  in  the  deed  of  cession, 
and  the  constitution  of  Ohio,  the  boundary  of  the  State  on 
the  south  extends  to  low-water  mark  in  the  Ohio  river,  or 
to  a  medium  line  between  high  and  low-water  mark.  The 
State  of  Ohio  has  heretofore  claimed,  and  will  doubtless 
continue  to  claim,  the  latter  as  her  true  southern  boundary. 
It  is  certain  she  will  never  concede  to  the  States  of  Ken- 
tucky and  Virginia  the  extension  of  their  boundaries  to  the 
high-water  line  on  the  Ohio  side.  In  this  view  the  want 
of  jurisdiction  in  this  case,  on  the  ground  stated,  has  no 
basis  on  which  it  can  rest,  for  the  reason  that  these  ferry- 
boats, when  arrested,  were  within  the  jurisdictional  limits 
of  this  district. 

This  must  be  viewed  as  a  conclusive  answer  to  the  argu- 
ment against  the  jurisdiction  of  this  court  in  this  case. 
Since  the  decision  of  the  case  of  the  Genesee  Chief  j  in  1 851, 
12  HoWard,  448,  there  is  no  room  for  a  doubt  that  the  dis- 
trict courts  of  the  United  States  have  admiralty  cognizance 
of  all  cases  arising  on  the  navigable  rivers  of  the  West.  The 
Supreme  Court,  in  that  case,  settled  the  doctrine — unalter- 
ably as  I  trust — ^that  this  jurisdiction  does  not  depend  on 
the  ebb  and  flow  of  the  tide,  but  on  the  navigability  of 
the  river.    And  they  base  this  claim  of  jurisdiction  on 
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section  9  of  the  judiciary  act  of  1789  (1  U.  8.  Stat.  83), 
which  provides  that  the  district  courts  ^^  shall  have  ex- 
clusive cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  the  laws 
of  imposts,  navigation,  or  trade  of  the  United  States, 
where  the  seizure  is  made  on  waters  which  are  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burden,  within 
their  respective  districts,  as  well  as  upon  the  high  seas." 
Bemarking  on  this  provision,  the  court  say :  ^^  The  jurisdic- 
tion is  here  made  to  depend  on  the  navigable  character  of 
the  water,  and  not  on  the  ebb  and  flow  of  the  tide.  If  the 
water  was  navigable,  it  was  deemed  to  be  public ;  and,  if 
public,  was  regarded  as  within  the  legitimate  scope  of  the 
admiralty  jurisdiction.'' 

It  may  be  remarked  here,  that  since  the  decision  in  the 
case  of  the  Genesee  Chiefs  this  court,  without  doubt  or 
scruple,  has  taken  cognizance  of  admiralty  suits  occurriDg 
on  the  western  rivers,  when  the  boats  proceeded  against 
were  brought  within  its  jurisdiction  and  seized  by  its  pro- 
cess. And  among  these  cases  there  have  been  many  in 
which  damages  were  claimed  for  collisions,  and  some 
founded  on  claims  for  salvage  services.  The  same  course 
has  been  pursued,  it  is  believed,  by  all  the  admiralty 
courts  in  the  West  Several  of  the  cases  in  which  juris- 
diction has  thus  been  taken  by  the  western  courts  have 
been  appealed  to  the  Supreme  Court,  and  adjudicated  there 
without  a  question  of  the  rightfulness  of  its  exercise.  12 
How.  466;  18  Id.  283;  16  Id.  469;  19  Id.  56,  245. 

I  will  briefly  refer  to  some  other  cases,  in  which  the  ques- 
tion of  admiralty  jurisdiction  on  the  western  waters  was 
involved,  and  has  been  distinctly  decided  by  the  Supreme 
Court.  The  case  of  the  Magnolia^  20  How.  296,  was  a  suit 
for  a  collision  on  the  Alabama  river,  above  tide-water,  and 
within  the  body  of  a  county.  The  court  say,  in  their 
opinion,  in  reference  to  the  act  of  1789:  ^^If  the  flux  and 
reflux  of  the  tide  be  abandoned  as  an  arbitrary  and  false 
test  of  a  navigable  river,  it  required  no  farther  legislation 
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of  Congress  to  extend  it  to  the  Mississippi,  Alabama^  and 
other  great  rivers,  navigable  from  the  sea.  If  the  waters 
over  which  this  jurisdiction  is  claimed,  be  within  this  cate- 
gory, the  act  makes  no  distinction  between  them/' 

The  ruling  of  the  Supreme  Court,  in  1  Black's  S.  C.  576, 
is  clear  and  explicit  on  this  question  of  jurisdiction.  The 
suit  was  for  a  collision  on  the  Hudson  river,  within  the  ter- 
ritorial limits  of  the  Northern  District  of  New  York,  but 
the  seizure  was  made  in  the  Southern  District.  The  case 
was  taken  by  appeal  from  the  decree  of  the  Circuit  Court 
for  the  latter  district  to  the  Supreme  Court.  Exceptions 
were  there  urged  to  the  jurisdiction  of  the  lower  courts : 
first,  because  it  did  not  appear  that  the  colliding  boats  were 
engaged  in  foreign  commerce,  or  commerce  between  two 
States ;  second,  because  the  collision  took  place  within  the 
body  of  a  county;  and  third,  because,  if  the  case  was 
properly  cognizable  in  admiralty,  the  jurisdiction  pertained 
to  the  Northern  District  of  New  York. 

These  exceptions  were  distinctly  overruled  by  the  Su- 
preme Court  as  unsustainable  on  principle  or  authority. 
In  their  opinion  the  court  say:  "When  the  district  courts 
were,  organized,  they  were  authorized  by  Congress  to  exer- 
cise exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  imposts,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters  which  are 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  bur- 
den, within  their  respective  districts,  as  well  as  upon  the 
high  seas.  That  provision  of  the  judiciary  act  remains  in 
full  force,  and  unrestricted,  as  applied  to  the  navigable 
waters  of  the  Hudson,  and  all  the  other  navigable  waters 
of  the  Atlantic  coast,  which  empty  into  the  sea,  or  the 
gulfs  and  bays  that  form  a  part  of  the  sea.  All  such 
waters  are  in  truth  but  arms  of  the  sea^  and  are  as  much  within 
the  admiralty  and  maritime  jurisdiction  as  the  sea  itself  J^  And 
again,  the  court  say:  "If  it  appears,  as  in  cases  of  collision, 
25 
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depredation  on  property,  etc.,  that  it  was  committed  on 
navigable  waters  within  the  admiralty  and  maritime  jaris- 
diction  of  the  United  States,  the  case  is  one  properly  cog- 
nizable in  admiralty."  The  court,  after  distinctly  setting 
aside  the  objection  that  the  collision  took  place  within  the 
body  of  a  connty,  also  hold  that  the  jnrisdiction  of  the 
District  Court  for  the  Southern  District  of  New  York  is 
not  affected  by  the  fact  that  the  collision  occurred  within 
the  Northern  District.  And  the  doctrine  is  strongly  asserted 
as  to  marine  torts,  that  they  may  be  sued  for,  either  ^m 
personam^  in  any  district  where  the  offending  party  resides, 
or  in  rerriy  wherever  the  offending  thing  is  found  within  the 
jurisdiction  of  the  court  issuing  the  process." 

The  source  and  extent  of  the  jurisdiction  of  the  district 
courts  being  thus  clearly  defined,  this  court  has  no  hesi- 
tancy in  taking  cognizance  of  the  case  now  before  it  True, 
the  claim  in  this  suit  is  for  a  salvage  service;  and  in  the 
cases  referred  to,  the  suits  were  for  collisions,  sounding  in 
tort.  But  there  can  be  no  question,  that  where  the  pro- 
ceeding is  in  rem  for  salvage,  the  principles  settled  by  the 
Supreme  Court  apply  with  the  same  force  as  in  torts.  Torts 
are  said  to  be  local  in  contradistinction  to  cases  of  mari- 
time jurisdiction  arising  ex  contractu;  but  they  are  only 
local  in  the  sense  that  they  must  have  been  committed  on 
the  sea,  or  on  some  navigable  water  within  the  pale  of  ad- 
miralty cognizance.  This  fact  being  established,  any  dis- 
trict court  within  which  the  thing  proceeded  against  is  found 
and  seized,  has  rightful  jurisdiction.  It  follows,  necessarily, 
that  claims  for  salvage  services  may  be  prosecuted  in  the 
admiralty  under  the  grant  of  admiralty  jurisdiction  as  con- 
ferred by  the  act  of  1789,  as  construed  by  the  Supreme 
Oourt.  The  right  to  enforce  such  claims  in  the  maritime 
courts  dates  back  to  the  origin  of  such  courts,  and  was  un- 
questionably within  the  contemplation  of  the  act  just  re- 
ferred to. 

The  sole  inquiry  as  a  test  of  jurisdiction  in  this  case 
seems,  therefore,  to  be :  Was  the  service,  for  which  com- 
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peDsatioD  is  sought  in  this  action,  performed  on  a  naviga- 
ble stream  ?  And  this  question  does  not  admit  of  a  doubt. 
The  Ohio  riyer,  in  fact,  as  well  as  by  judicial  decision,  is  a 
navigable  river.  There  is  no  force  in  the  argument  urged 
in  opposition  to  this  conclusion,  that  there  are  portions  of 
the  season  when,  from  low  water  or  ice,  it  can  not  be  navi- 
gated. The  Supreme  Court,  in  the  case  of  Nelson  et  al.  v. 
Leland  et  oZ.,  22  Howard,  48,  have  decided,  that  the  tem- 
porary interruption  of  the  navigation  of  a  river  does  not 
destroy  its  character  as  a  navigable  stream.  The  court  say 
in  that  case :  ^^  Many  of  our  leading  rivers  are  sometimes 
nnnavigable,  but  this  can  not  affect  their  navigability  at 
other  times."  And  in  the  case  of  the  Wheeling  Bridge^  18 
Howard,  561,  the  court,  in  their  opinion,  say:  ^'That  the 
Ohio  river  is  navigable,  is  a  historical  fact  which  all  courts 
may  recognize." 

2.  But  it  is  urged  as  a  further  objection  to  the  jurisdic- 
tion of  the  court  in  this  case,  that  these  ferry-boats,  not 
being  intended  for  use  in  carrying  on  commerce  and  navi- 
gation, are  not  subject  to  the  commercial  power  of  the 
general  government,  and  not,  therefore,  subject  to  the 
maritime  law,  or  within  the  range  of  its  protection.  It  is 
insisted  that,  on  this  ground,  a  court  of  admiralty  can  not 
take  cognizance  of  a  claim  for  a  salvage  service  rendered  to 
them,  and  that  a  claimant  for  compensation  for  such  service 
must  be  remitted  to  the  laws  of  the  State  within  which  the 
service  was  rendered  for  bis  indemnity.  The  decision  of 
this  point  is  not  perhaps  material,  as  the  jurisdiction  of  the 
court  is  sustainable  on  another  and  a  broader  ground,  to 
which  I  shall  presently  advert.  But  I  am  by  no  means 
ready  to  concede  the  point  insisted  on  in  the  argument. 
On  the  contrary,  I  incline  to  the  opinion  that  these  ferry- 
boats, when  in  use  as  such,  are  within  the  legitimate  range 
of  congressional  legislation  under  the  constitutional  grant 
of  power  to  regulate  commerce  ^^  among  the  several  States/' 
and  therefore  within  the  scope  of  the  admiralty  jurisdiction 
of  the  national  courts.    They  are  costly  in  their  construe- 
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tioD  and  equipment,  are  propelled  by  steam,  and  designed 
for  the  transit  of  persons  and  property  across  a  navigable 
river,  which  constitutes  a  boundary  between  two  States. 
Why  are  they  not  within  the  control  of  Congress,  and  sub- 
ject to  such  commercial  regulations  as  they  may  prescribe, 
to  be  exercised,  of  course,  so  a«  not  to  interfere  with,  or  de- 
tract from,  the  right  of  the  States  to  regulate  the  ferries 
within  their  limits?  This  question  is  answered  by  the  &ct 
that  Congress  have  exercised  such  a  power  in  the  laws 
passed  requiring  all  vessels  or  boats  propelled  by  steam, 
and  to  be  used  for  the  conveyance  of  passengers,  to  be  in- 
spected and  licensed.  It  can  not  be  questioned,  that  a 
steam  ferry-boat,  carrying  thousands  of  persons  daily,  is 
within  both  the  letter  and  the  spirit  of  these  acts  of  Con- 
gress. 

But  without  intending  to  discuss  this  question,  I  will 
refer  very  briefly  to  the  celebrated  case  of  Gibbons  v.  Ogdenj 
9  Wheaton,  1,  as  sustaining  the  conclusion  indicated.  I 
can  not  quote  the  whole  of  the  luminous  argument  of  Chief 
Justice  Marshal  in  that  case,  nor  will  I  do  him  the  injustice 
of  attempting  to  state  an  outline  of  the  process  by  which 
be  reaches  his  conclusions.  His  definition  of  commerce,  as 
used  in  the  constitution,  is  nearly  equivalent  to  a  demon- 
stration. He  says:  "Commerce  undoubtedly  is  traffic — 
but  it  is  something  more,  it  is  intercourse.''  Is  it  not  clear, 
that  if  a  ferry-boat  is  used  in  carrying  on  both  tra^  and 
intercourse  between  States,  it  is  fairly  within  the  scope  of 
such  congressional  legislation  as  does  not  conflict  with  the 
admitted  rights  of  the  States  ?'' 

But  it  is  further  objected  in  this  case,  that  there  can  be 
no  decree  in  favor  of  the  libellants  for  a  salvage  service, 
for  the  reason  that  the  maritime  law  recognizes  no  service 
as  a  subject  of  admiralty  cognizance,  unless  rendered  to  a 
boat  or  vessel,  or  the  cargo  of  a  boat  or  vessel,  in  peril  of 
loss  or  destruction.  The  claim  in  the  argument  is,  that  no 
other  property  afloat  on  a  navigable  stream,  however  great 
its  value  or  imminent  its  peril,  can  be  the  subject  of  a  sal- 
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"vsLge  service,  in  the  sense  of  entitling  the  salvors  to  com- 
pensation by  the  decree  of  a  court  of  admiralty.  This 
question  has  not  been  directly  passed  upon  by  the  Supreme 
Court,  for  the  reason,  probably,  that  such  an  objection  has 
never  before  been  made  in  any  case  in  which  it  could  have 
been  urged.  There  are  several  cases  which  substantially 
involve  this  principle,  and  which,  by  fair  inference,  settle 
the  question.  I  refer  to  those  cases  instituted  in  the  district 
courts  for  injuries  by  steamboats  on  western  rivers,  by  col- 
lisions with  flat-boats  and  their  cargoes,  which  have  been 
taken  by  appeals  to  the  Supreme  Court.  In  none  of  these 
cases  is  there  a  doubt  intimated,  that  they  were  properly 
cases  of  admiralty  cognizance.  The  case  of  Fritz  et  al.  v. 
JBtiU  et  al.y  12  Howard,  466,  is  one  of  the  cases  referred  to. 
It  was  a  suit  for  damages  against  the  owners  of  a  steam- 
boat for  running  into  and  sinking  a  flat-boat  on  the  Missis- 
sippi, laden  with  a  valuable  cargo.  The  cases  of  Culbertsan 
V.  Shaw  et  al.j  18  Howard,  585,  and  Nelson  et  al.  v.  Leland 
et  al.y  22  Howard,  48,  are  of  the  same  character. 

If,  in  collision  i^ses,  jurisdiction  in  admiralty  can  be 
maintained,  when  the  injury  is  not  to  a  vessel  or  the  cargo 
of  a  vessel,  it  results  inevitably  that  it  may  be  maintained 
for  a  salvage  service  in  saving  property  not  within  either 
of  those  categories.  The  principle  involved  is  the  same  in 
both  of  these  classes ;  but  as  a  matter  of  policy  and  expe- 
diency there  is  a  stronger  reason  for  upholding  this  juris- 
diction in  suits  for  salvage  than  for  collisions.  In  most 
cases,  the  common  law  courts  of  the  States  are  competent 
to  give  a  full  remedy  for  injuries  by  collision,  but  in  salvage 
services  they  can  only  award  compensation  on  the  ground 
of  qiumtum  meruit^  and  can  not  regard  those  elements  of  a 
salvage  service  which  it  is  the  peculiar  province  of  ad- 
miralty to  consider,  and  which  enter  largely  into  the  esti- 
mate of  the  allowance  to  be  made. 

Some  references  have  been  made  in  the  argument  to 
several  writers  of  distinguished  reputation,  whose  definitions 
of  a  salvage  service  restrict  it  to  a  service  rendered  to  a 
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veBsel  or  the  cargo  of  a  vessel.  It  is  not  strange  that  En- 
glish and  American  authors,  with  reference  to  the  doctrine 
that  admiralty  jurisdiction  was  limited  to  the  ebb  and  flow 
of  the  tide,  should  have  stated  the  law  of  salvage  in  this 
restricted  sense.  Upon  that  theory  such  services  would 
necessarily  be  rendered  on  the  sea,  or  rivers  within  the  ebb 
and  flow  of  the  ti^e,  where  it  could  rarely  happen  that  the 
property  saved  was  not  either  a  vessel  or  its  cargo.  But 
since,  in  this  country,  this  test  of  admiralty  jurisdiction  has 
been  repudiated,  it  would  seem  necessarily  to  result  that  a 
salvage  claim  may  be  enforced  in  any  case  where  valuable 
property  in  peril  is  saved  on  a  navigable  river,  over  which 
maritime  jurisdiction  extends. 

The  American  decisions  fully  sustain  this  view.  In  the 
case  of  the  schooner  JBmulans,  2  Sumner,  207,  decided  by 
Judge  Story  in  1882,  nearly  twenty  years  before  the  de- 
cision of  the  Supreme  Court  in  the  case  of  the  Gtnesu 
Chief y  he  does  not  limit  a  salvage  service  to  a  vessel  or 
cargo,  but  expressly  says,  it  extends  to  all  property  saved 
^^  on  the  sea  or  wrecked  on  the  coast  of  the  sea."  The 
learned  judge,  in  the  light  of  the  decision  of  the  Supreme 
Court  before  referred  to,  would  doubtless  have  added  to 
his  definition  the  words,  or  on  any  navigaJble  river. 

In  the  case  of  the  Emblem^  Davies,  61,  decided  by  the 
learned  Jadge  Ware,  in  1840,  there  is  no  intimation  that  a 
salvage  claim  is  to  be  understood  in  the  restricted  sense 
contended  for.  In  that  case,  salvage  was  awarded  for 
saving  the  trunks  of  a  passenger,  containing  a  quantity  of 
silver  coin. 

The  coin  in  the  passenger's  trunk  was  certainly  no  part 
of  the  cargo  of  the  vessel,  but  it  was  propertjfj  and  as  snch 
a  proper  subject  of  a  salvage  service.  The  judge  says: 
^^  A  person  who  preserves  goods  which  are  lost,  or  in  dan- 
ger of  being  lost  by  the  fortunes  of  the  sea,  is  entitled  to  a 
reward  for  that  service." 

To  the  same  efiect  is  the  doctrine  as  stated  by  Judge  Cur- 
tis, late  of  the  Supreme  Court  of  the  United  States,  in  the 
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case  of  Hennessey  et  al.  v.  The  Versailles  and  cargOj  1 
Curtis,  855.  That  distinguished  judge  says:  *'The  relief 
of  property  from  an  impending  peril  of  the  sea,  by  the  vol- 
untary exertions  of  those  who  are  under  no  legal  obligation 
to  render  assistance  and  the  consequent  ultimate  safety  of 
the  property,  constitutes  a  technical  case  of  salvage."  And 
Judge  Marvin,  in  his  late  treatise  on  Wrecks  and  Salvage, 
gives  the  following  definition :  **  Salvage  is  a  compensation 
for  maritime  services  rendered  in  saving  property,  or  rescu- 
ing it  from  impending  peril  on  the  sea,  or  wrecked  on  the 
coast  of  a  sea,  or  on  a  public  navigable  river  or  lake^  where 
inter-state  or  foreign  commerce  is  carried  on."  See  also 
Abbott's  Ad.  298 ;  Sprague's  Decis.  828. 

This  view  of  the  law  of  salvage,  as  applicable  to  western 
rivers,  must  be  adopted.  The  protection  of  the  vast  com- 
merce on  those  waters  require  it.  It  is  well  known  that 
every  year  property  of  the  value  of  millions  is  afloat  on 
these  channels  of  trade,  in  flat-boats,  barges,  and  other 
craft,  not  required  to  be  enrolled  or  licensed,  and  which 
in  no  proper  sense  can  be  designated  as  ships  or  vessels. 
And  there  is  no  reason  why  the  rights  of  salvors  rendering 
meritorious  services  in  saving  such  property  from  injury  or 
destruction,  should  not  be  recognized  and  enforced  in  ad- 
miralty. Upon  any  other  principle  the  interests  of  western 
commerce  will  suffer  material  injury.  It  is  not  to  be  ex- 
pected that  prompt  and  effective  salvage  services  will  be  ren- 
dered without  the  expectation  of  such  liberal  compensation 
as  a  court  of  admiralty  alone  can  award.  The  laws  of  the 
States,  so  far  as  they  relate  to  property  adrift  which  is  of  small 
value,  are  sufficient  to  meet  the  cases  for  which  they  are  in- 
tended. But  as  to  property  of  value,  they  make  no  provision 
for  indemnity  for  the  time,  labor,  and  hazard  required  in  its 
rescue  when  in  peril.  This  service,  in  general,  can  be  only 
effectively  rendered  by  steamboats  employed  in  their  regu- 
lar trips,  and  navigated  at  a  heavy  daily  expense ;  and  it  is 
idle  to  suppose  that  owners  or  masters  will  lend  their  aid 
in  saving  property  in  danger  of  destruction,  if  they  are  to 
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be  turned  over  to  the  drift  laws  of  the  States  for  compen- 
sation, or  are  obliged  to  resort  to  the  local  courts  for  that 
purpose. 

The  only  inquiry  which  remains  is,  whether  upon  the 
facts  before  the  court  there  is  evidence  of  a  legal  salvage 
service  which  will  sustain  the  libellants'  claim.  Their  right 
to  a  decree  on  the  merits  is  denied  on  two  grounds:  1. 
That  the  ferry-boats,  at  the  titne  the  alleged  salvage  service 
was  rendered,  were  in  the  possession  of  prior  salvors,  having 
the  means  to  save  them  without  the  aid  of  the  steamboat; 
2.  That  the  ferry-boats  were  not  in  such  peril  as  to  render 
the  service  of  the  steamboat  a  salvage  service. 

1.  It  is  clear  from  the  evidence,  that  neither  the  persons 
on  board  when  these  boats  were  first  adrift,  nor  those  who 
afterward  came  aboard  before  the  interposition  of  the 
steamboat,  were  salvors  in  any  proper  sense  of  the  term. 
It  is  of  the  essence  of  a  legal  salvage  service  that  it  should 
have  been  successful  in  saving  the  property.  The  proof  in 
this  case  is  entirely  satisfactory,  that  after  repeated  trials  by 
the  persons  on  the  ferry-boats,  with  all  the  means  in  their 
power,  they  wholly  failed  to  land  the  boats  or  materially 
to  check  their  progress.  Kor  do  the  facts  justify  the  con- 
clusion that  any  subsequent  efforts  would  have  proved  more 
successful.  But  on  this  point  there  is  a  fact  proved  which 
is  conclusive.  The  master  of  the  Cheeseman,  when  ap- 
proaching the  ferry-boats,  inquired  of  those  on  board,  if 
they  needed  his  assistance  in  stopping  and  landing  them, 
and  in  reply  was  informed  that  such  aid  was  needed.  This 
was  a  distinct  admission  that  those  on  the  ferry-boats  had 
not  the  ability  to  stop  and  land  them,  and  also  proves  that 
the  steamboat  did  not  interpose  against  the  wishes  of  those 
aboard  the  ferry-boats. 

2.  As  to  the  peril  of  these  boats.  On  this  point,  it  is 
proper  to  remark  that  the  law  in  relation  to  the  degree  of 
danger  to  which  saved  property  is  exposed,  has  been  re- 
cently a  good  deal  modified  by  writers  and  judicial  decis- 
ions on  the  subject.    It  was  formerly  held  that  it  was  an 
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essential  element  of  a  good  salvage  service  that  the  prop- 
erty should  be  in  immediate  and  imminent  peril.  It  is  laid 
down  by  a  dbtingaished  writer  on  maritime  law  in  a  recent 
work,  that  **  if  the  peril  encountered  be  something  distinctly 
beyond  ordinary  danger,  something  which  exposes  tbe  prop- 
erty to  destruction  unless  extraordinary  assistance  be  ren- 
dered, it  is  enough  to  found  a  claim  for  salvage."  2  Par- 
sons on  Mar.  Law,  611.  And  in  the  case  of  the  Independ- 
ence^ 2  Curtis,  852,  the  court  say :  ^^  To  be  in  a  condition  to 
have  a  salvage  service  rendered,  a  vessel  must  be  subject  to 
something  more  than  the  ordinary  peril  of  the  sea."  And 
the  learned  judge  distinctly  affirms  that  it  is  not  necessary 
that  the  peril  should  be  such  tha^  escape  without  aid  is  im- 
possible, or  nearly  so.  The  same  doctrine  has  been  laid 
down  by  the  English  admiralty  courts.  8  Wm.  Bob.  63;  1 
Id.  174;  8  Id.  188. 

There  can  be  no  question  that  the  dangers  to  which  these 
ferry-boats  were  exposed,  though  perhaps  not  imminent 
or  immediate,  were  beyond  those  ordinarily  attendant  on 
river  navigation.  From  the  high  stage  of  water  and  the 
swiftness  of  the  current,  they  were  in  continual  peril  of 
being  thrown  violently  against  the  shore,  and  of  striking 
against  trees,  stumps,  and  rocks,  and  by  these  means  of 
suffering  essential  injury^  if  not  total  wreck. 

But  it  is  not  material  to  inquire  into  the  degree  of  dan- 
ger to  which  the  ferry-boats  were  exposed.  By  the  request 
for  assistance  made  by  those  on  board,  the  owner  is  estopped 
from  denying  that  the  boats  were  in  peril.  The  law,  as 
stated  by  Judge  Parsons,  is,  ^^  that  if  the  assistance  of  the 
salvors  is  requested  by  and  rendered  to  the  persons  in 
charge  of  another  vessel,  they  can  not  plead  that  they  are 
not  bound  to  pay  for  the  services  rendered,  on  the  ground 
that  the  vessel  would  have  been  saved  if  left  in  her  former 
position.''    2  Mar.  Law,  612. 

Having  no  doubt  as  to  the  law  on  the  points  indicated, 
I  have  now  only  to  fix  the  amount  of  compensation  to  be 
awarded  to  the  libellants.     On  principles  of  public  policy, 
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as  also  in  jastice  to  meritorious  salvors,  jadges  and  conrtSy 
both  in  England  and  in  this  country,  have  evinced  no  dis- 
]K>8ition  to  measure  the  rewards  for  such  services  on  a 
stinted  scale.  But  there  is  no  unbending  rule  applicable  to 
every  case ;  and  between  the  highest  and  the  lowest  order  of 
merit,  there  is  a  wide  range  for  the  discretionof  the  judge. 
The  law  on  this  subject  is  well  stated  by  Judge  Curtis,  in 
the  case  of  the  VersaiUeSj  1  Curtis,  358.  He  says :  ^  The 
value  of  the  property  saved,  the  degree  of  peril  from  which 
it  was  delivered,  the  risk  of  the  property,  and  especially 
of  the  persons  of  the  salvors,  the  severity  and  duration  of 
their  labors,  the  promptness  of  their  interposition,  and  the 
skill  exhibited  by  them,  are  all  to  be  considered. "  It  is  clear, 
from  the  facts  in  this  case,  that  there  are  no  elements  in  the 
service  rendered  by  the  libellants  entitling  it  to  the  highest, 
or  even  a  high  rate  of  compensation.  There  was  no  peril 
of  life  to  any  of  the  parties,  nor  was  there  any  severe  or 
long-continued  labor,  or  any  unusual  personal  hardship. 
Nor  is  it  certain  that  there  was  any  immediate  danger  of 
great  injury  to,  or  destruction  of  the  ferry-boats.  The  wit- 
nesses for  the  libellant,  it  is  true,  swear  that  the  steamboat 
was  put  to  great  hazard  in  rendering  this  service.  On  this 
point  there  is  conflict  in  the  evidence  adduced  by  the  par- 
ties. The  respondents'  witnesses  say  that  the  steamboat  was 
in  no  danger.  The  truth  no  doubt  lies  between  these  ex- 
tremes. The  steamboat  undoubtedly  encountered  some 
risks  beyond  those  of  ordinary  navigation,  but  with  skill- 
ful management  it  is  impossible  to  conclude  that  there  was 
any  serious  danger.  Yet  there  were  some  elements  in  the 
service  which  entitle  it  to  a  measure  of  compensation  beyond 
that  of  a  mere  quanlum  meruit.  The  ferry-boats,  as  already 
stated,  were  of  great  value,  and  the  steamboat  and  cargo 
are  valued  at  ^0,000.  The  boat  was  engaged  in  its  busi- 
ness of  carrying  freight  and  passengers.  The  river  was  at 
a  high  stage,  and  the  current  consequently  rapid.  A  deten- 
tion for  even  a  few  hours  was  a  great  loss  to  the  boat.  The 
service  necessarily  required  high  steam,  involving  a  more 
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than  nsnal  strain  on  the  boat  and  the  machinery.  The 
ferry-boats,  with  their  floats  and  the  accumulation  of  drift 
under  and  around  them,  were  unwieldly,  and  not  easily 
moved  or  controlled.  And  it  was  only  upon  a  second  trial, 
that  the  steamboat  succeeded  in  stopping  and  getting  them 
ashore. 

Upon  the  whole,  it  seems  to  the  court  that  an*  award 
of  twelve  hundred  dollars  to  the  salvors  will  fully  meet  the 
justice  of  the  case.  A  decree  for  that  sum  will  be  entered, 
to  be  apportioned  among  the  owners  and  o£Gicers  and  crew 
of  the  steamboat,  as  the  court,  by  a  future  order,  shall 
direct. 


(circuit  court.) 
Thb  TJnitbi)  Statbs  v.  Joseph  M.  Turkbb,  William  Txtr- 

NBR,  AND  JaMSS  McEhANN. 

A  transportation  bond,  under  the  law  in  force  at  the  date  of  its  execution, 
signed  by  the  obligors  in  blank,  as  to  the  quantity  of  spirits  to  be  re- 
moved, and  the  amount  in  money  which  it  was  intended  to  secure,  is 
not  binding  on  the  obligors,  unless  they  adopted  and  ratified  the  bond, 
after  the  instrument  was  completed,  by  filling  the  blanks. 

Such  a  bond,  executed  by  a  firm,  in  a  partnership  transaction,  adopted  and 
ratified  by  one  member  of  the  firm,  becomes  valid  as  to  the  firm. 

The  act  of  deliyering  the  bond  to  the  collector  by  one  of  the  firm,  after 
the  blanks  are  filled,  for  the  purpose  of  obtaining  a  permit  for  the  re- 
moval of  the  spirits  from  the  distiller's  bonded  warehouse,  with  the 
declaration  that  it  was  cUl  rights  is  an  adoption  and  ratification  of  the 
bond  as  completed,  that  makes  it  valid  as  to  the  parties  so  adopting  and 
ratifying  it.     , 

Where  such  a  bond  is  executed  in  the  name  of  the  firm  by  a  clerk  of  the 
firm,  who  was  in  the  habit  of  thus  using  the  firm's  name,  without  oV 
Jeotion  by  the  members,  and  who  was  the  active  manager  of  the  busi« 
ness  of  the  firm,  it  is  not  necessary  for  the  United  States  to  prove  that 
the  clerk  was  authorized  thus  to  sign  the  bond  by  an  instrument  of 
writing  under  seal,  or  any  written  instrument. 
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If  the  Jury  find,  from  the  eyidence,  that  the  firm  did  authorize  the  signing 
of  their  names  by  their  clerk,  either  by  parol  or  equivalent  acta,  it 
will  be  obligatory  on  the  firm,  especially  if  they  used  the  bond  for  the 
purpose  for  which  it  was  intended,  and  thus  admitted  the  validity  of 
its  execution. 

As  to  the  surety  in  the  bond,  if  there  is  no  proof  that  he,  either  ezproBsly 
or  by  implication,  assented  to.  and  adopted  it,  after  the  additions  to  it, 
by  flUing  the  blanks,  it  is  not  obligatory  on  him. 

Warner  M.  Batemarij  District  Attorney^  and  Henry  Hooper ^ 
for  United  States. 

Bumettj  Follet  ^  Wright^  and  Houk  ^  MeMahon^  for  de- 
fendants. 


Charge  of  thb  Court: 

This  is  an  action  brought  by  the  United  States  againBt 
Joseph  M.  Turner  and  William  Turner,  as  principals,  and 
James  McKhann,  as  surety,  in  a  transportation  bond,  author- 
ized by  the  revenue  statute  in  force  when  the  bond  was  ex- 
ecuted. The  defendants,  Joseph  and  William  Turner,  were 
engaged  in  the  business  of  distilling  spirits,  and  the  statute 
required  every  distiller  to  place  the  product  of  his  distillery 
in  a  bonded  warehouse,  connected  with  the  distilleryi  after 
which  it  was  under  the  supervision  of  an  officer  of  the 
government,  and  passed  wholly  from  the  control  of  the 
owner.  If  he  desired  to  remove  the  spirits  from  the  ware- 
house, for  the  purpose  of  sale,  he  could  only  do  so  by  the 
payment  of  the  tax  due,  or  by  obtaining  a  permit  from  the 
collector,  and  giving  a  bond  to  the  government,  with  secu- 
rity, the  condition  of  which  was  that  the  spirits  should 
be  delivered  to  some  bonded  warehouse  of  the  class  B,  to 
which  he  desired  it  to  be  consigned,  and  which  was  specially 
designated  in  the  bond.  If  the  distiller  failed  to  deliver 
the  spirits  according  to  the  condition  of  the  bond,  the  par- 
ties became  liable  for  the  sum  named  in  it.  This  was  cfalled 
a  transportation  bond ;  and  in  this  suit,  the  United  States 
claim  that  there  was  a  failure  to  deliver  the  spirits  desig- 
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nated  in  the  bond,  whereby  it  became  forfeited,  and  that 
the  parties  to  it  are  liable  for  the  sum  now  claimed  by  the 
United  States.  The  quantity  of  spirits  to  be  removed  was 
fifty  barrels,  and  the  government  seeks  to  recover  in  this 
suit  the  amoant  of  tax  due  on  the  spirits. 

Joseph  M.  and  William  Tarner  were  in  partnership  as 
distillers,  under  the  name  of  Turner  &  Brother,  and  car- 
ried on  an  extensive  business  at  Greenville,  in  Darke 
county.  They  undertook,  by  the  bond  in  question,  to  de- 
liver the  spirits  to  the  bonded  warehouse  of  George  W. 
Leech  &  Co.,  at  Cincinnati.  It  is  a  fact  not  disputed  in  the 
case,  and  virtually  admitted  by  the  pleadings,  that  the  fifty 
barrels  were  never  delivered  at  this  bonded  warehouse,  and 
that  the  tax  has  not  been  paid.  How  the  spirits  were  dis- 
posed of  does  not  appear  from  the  evidence,  nor  is  it  a 
material  inquiry  in  the  case. 

The  result  in  this  case  obviously  depends  on  the  questions 
of  law,  involving  the  legal  validity  of  the  bond.  To  these 
questions  I  will  direct  the  attention  of  the  jury,  and  briefly 
state  my  conclusions.  The  counsel  for  the  defendants  in  a 
very  elaborate  argument  contend :  J^V^^  That  owing  to 
certain  additions  inserted  in  the  bond  after  it  was'executed, 
the  bond  sued  on  is  not  the  bond  they  signed,  and  is  legally 
null  and  void,  and  that  there  can  be  no  liability  under  it. 
Secondly.  That  the  bond  was  never  executed  by  either  of 
the  members  of  the  firm  of  Turner  k  Brother,  or  by  any 
one  duly  authorized  to  sign  for  them,  and  therefore  is  of 
no  obligation  on  them.  These  points,  as  the  jury  will  per- 
ceive, are  exceedingly  technical  in  their  character,  and  do 
not  involve  the  real  merits  of  this  case. 

As  to  the  first  point,  I  may  remark,  there  is  no  dis- 
pute or  controversy  as  to  the  facts.  The  bond,  at  the  time 
the  signatures  of  the  parties  were  aflixed,  was  a  blank, 
printed  form,  furnished  by  the  revenue  department,  in 
which,  of  course,  the  quantity  of  spirits  to  be  removed,  and 
the  sum  of  money  to  be  paid  to  the  government  in  case  of 
a  breach  of  the  condition  of  the  bond,  were  not  inserted.  It 
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\b  also  an  admitted  fact  that  these  blanks  were  subsequently 
filled  by  the  insertion  of  the  quantity  of  spirits,  and  the 
sum  for  which  the  parties  were  Uable,  without  thdr  pres- 
ence, and  without  any  express  assent  on  their  part  And 
the  argument  is,  in  support  of  the  invalidity  of  the  instro- 
ment,  that  as  it  now  appears  as  the  foundation  of  this 
action,  it  is  not  the  same  that  the  parties  signed.  In  other 
words,  and  such  is  the  plea  of  the  defendants,  they  deny 
that  the  bond  sued  on  is  their  bond. 

This  point  involves  a  purely  legal  question,  and  the 
weight  of  the  authorities  cited  undoubtedly  are  that  any 
addition  to,  or  alteration  of,  an  instrument  of  writing  made 
after  its  execution,  without  the  knowledge  or  consent  of 
the  parties,  invalidates  the  instrument  and  relieves  the 
parties  from  any  liability  under  it.  It  may,  however,  be 
well  doubted  whether  the  law  on  this  subject,  as  settled  by 
the  decisions  of  the  courts,  rests  on  the  basis  of  sound  rea- 
son. It  would  seem  more  in  accordance  with  reason  and 
justice,  that  where  a  party  gives  his  signature  to  an  instra- 
ment  of  writing,  knowing  there  are  blanks  to  be  filled,  and 
it  is  afterward  made  complete  and  according  to  the  object 
and  intent  of  the  parties,  by  filling  the  blanks  in  good  faith, 
and  in  the  absence  of  any  fraudulent  purpose,  that  parties 
should  not  be  relieved  from  liability.  Under  the  circum- 
stances supposed,  the  intent  of  the  parties  is  carried  out  by 
filling  the  blanks,  and  unless  it  appears  they  are  injured  by 
the  completion  of  the  instrument,  or  it  has  been  done 
fraudulently,  they  ought  not  to  be  shielded  from  their  liability. 
And,  in  relation  to  filling  blanks  in  commercial  instraments, 
such  as  promissory  notes,  bills  of  exchange,  and  so  forth, 
their  legal  validity  is  not  aflTected  thereby.  But,  as  before 
remarked,  the  law  seems  to  have  been  otherwise  settled  in 
regard  to  bonds,  and  some  other  instruments.  And  I  do 
not  feel  at  liberty  to  decide  adversely  to  the  weight  of  legal 
authorities  on  this  point.  I  am  clear,  however,  there  is 
good  reason  for  legislative  action  to  remedy  what  I  mast 
regard  a  defect  in  the  law,  as  held  by  the  courts. 
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But  it  is  insisted  by  the  counsel  for  the  United  States, 
tiiat  if  the  defendants  can  avail  themselves  of  the  law  to 
shelter  themselves  from  liability  on  the  ground  adverted  to, 
the  principals  in  this  bond  have  recognized,  ratified,  and 
adopted  the  bond  as  their  bond,  after  the  blanks  were  filled, 
and  the  instrument  made  complete.  And  if  this  position  is 
sustained  by  the  evidence,  there  can  be  no  question  that 
the  bond  is  operative  and  valid  as  against  the  parties  who 
thus  ratified  and  adopted  it.  There  is  testimony  to  the  effect 
that  William  Turner  did  expressly  assent  to  and  adopt  the 
bond,  after  all  the  blanks  were  filled ;  that  he  took  the  bond 
to  the  collector,  after  its  completion,  and  delivered  it  to 
him,  remarking  that  it  was  '^  aU  right"  This  was  cleanly 
an  adoption  of  the  bond  by  him.  And  on  the  faith  that  it 
was  a  legal  and  valid  instrument,  the  collector  issued  a 
permit  for  the  removal  of  the  spirits,  and  it  was  accordingly 
delivered  to  the  firm  of  Turner  &  Brother. 

But  it  is  claimed  by  the  defendants'  counsel,  that  as  to 
the  other  partner,  Joseph  M.  Turner,  no  act  is  proved 
showing  his  assent  to  the  bond  as  completed,  and  therefore, 
as  to  him  it  is  a  nullity.  But,  as  the  spirits  were  the  part- 
nership property  of  the  firm  of  Tamer  &  Brother,  and  the 
transaction  purely  that  of  the  firm,  there  can  be  no  question 
that  the  act  of  one  partner  is  binding  on  all  the  members 
of  the  firm.  If,  therefore,  the  jury  believe  that  William 
Turner  ratified  and  adopted  the  bond  as  clamed  by  the 
United  States,  it  is  the  act  of  the  firm,  and  is  obligatory  on 
the  other  member  of  the  firm. 

2.  But,  secondly^  it  is  incumbent  on  the  court  to  notice 
the  other  ground  on  which  the  principals  in  the  bond  seek 
to  avoid  their  liability.  Their  plea  is  that  they  did  not  exe- 
cute the  bond  in  its  original  form,  and  that  it  was  not  exe- 
cuted by  any  one  having  authority  for  that  purpose.  There 
is  testimony  that  one  John  M.  Turner,  a  son  of  one  of 
the  partners,  and  who  largely  conducted  the  business  of 
the  firm,  afiixed  the  name  of  the  firm,  William  Turner  & 
Brother,  to  the  bond.    There  is  no  direct  evidence  that  the 
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clerk  was  specially  aathorized  to  use  the  name  of  the  firm 
in  the  execation  of  this  boDd,  and  it  appears  that  it  was 
tisaal  with  him  to  sign  similar  bonds  in  the  name  of  the 
firm,  and  that  no  objection  had  ever  been  made  by  the  firm 
to  such  use  of  the  name. 

The  argument  of  the  counsel  for  Turner  &  Brother  is, 
that  this  bond,  which  the  statute  requires  to  be  under  seal, 
could  not  be  executed  so  as  to  give  it  legal  validity,  with- 
out proof  of  his  agency  for  the  purpose,  by  written  instru- 
ment under  seal.  Before  stating  my  conclusion  on  this 
legal  point,  it  is  proper  to  remark,  if  the  bond  was  assented 
to,  adopted,  and  ratified  by  the  Turners  after  its  execotion, 
it  would  be  equivalent  to  a  waiver  of  all  defects  and  irregu- 
larities in  its  execution.  It  would  be  an  admission  of  the 
fact  that  John  M.  Turner,  with  the  consent  and  approbation 
of  the  firm,  placed  the  name  of  the  firm  to  the  bond,  and 
they  could  not,  in  good  faith,  deny  his  authority.  In  this 
aspect,  the  question  as  to  his  want  of  authority  is  not  a 
material  one  in  this  case. 

But  I  am  not  prepared  to  say  that  the  law  requires  that 
it  should  appear  that  the  clerk  who  signed  the  name  of  the 
firm  to  the  bond  had  authority  under  seal,  or,  indeed,  that 
any  written  authority  was  required  for  that  purpose.  And 
I  feel  justified  in  instructing  the  jury  that  if  they  find  from 
the  evidence,  that  in  the  course  of  the  business  of  this  firm 
the  clerk  wils  in  the  habit  of  signing  the  name  of  the  firm 
to  these  constructive  bonds,  and  that  he  did  thus  use  their 
names  without  objection,  and  impliedly  with  their  consent 
and  approbation,  and  that  in  virtue  of  such  bonds,  they 
applied  for  and  obtained  permits  from  the  collector,  from 
time  to  time,  for  the  removal  of  spirits  from  the  distillery 
bonded  warehouse,  they  may  fairly  infer,  as  a  legal  conclu- 
sion, that  he  had  the  requisite  authority,  and  that  the  sign- 
ing is  obligatory  on  the  individual  members  of  the  firm. 

The  court  has  not  had  the  leisure  or  opportunity  to  refer 
specially  to  the  numerous  authorities  cited  by  counsel,  or 
to  investigate  the  question  as  fully  as  under  other  circum- 
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staDces  might  be  desirable.  But  I  may  remark  that,  in  my 
judgment,  the  time  has  oome  when  courts  should  pause  in 
adopting  the  ancient  law  in  regard  to  the  necessity  and 
effect  of  seals  in  instruments  of  writing.  In  the  present 
case  I  can  not  give  my  sanction  to  the  doctrine  insisted  on, 
that  because  the  bond  was  required  by  law  to  be  under  seal, 
therefore  no  authority  could  be  given  to  another  to  execute 
it  in  the  character  of  an  agent,  except  by  an  instrument 
under  seal.  Doubtless  there  are  an  abundance  of  decided 
cases  sustaining  this  principle  as  settled  law.  But  for  years 
past  there  has  been  an  evident  tendency  in  the  courts,  as 
also  in  the  legislative  department,  in  this  country,  to  modify 
and  relax  the  common  law  dicta  as  to  the  effect  and  im- 
portance of  seals.  While  in  some  matters  it  may  not  be 
expedient  to  abolish  the  use  of  seals,  no  reason  is  perceived 
why,  in  ordinary  transactions  of  life,  they  should  be  required 
as  necessary  to  the  validity  of  instruments  of  writing.  I 
submit  it,  then,  as  a  question  for  the  jury,  whether  the  clerk 
who  signed  the  name  of  the  firm  had  authority  from  the 
firm  thus  to  act,  and  that  if  they  are  satisfied  there  was  such 
authority  given,  either  express  or  implied,  that  the  firm  as- 
sented to  and  ratified  the  signing,  the  plea  of  the  invalidity 
of  the  bond  will  not  avail  to  acquit  them  of  liability  under  it. 

It  is  proper  to  remark,  that  as  to  the  defendant,  James 
McKhann,  the  surety,  there  is  no  direct  evidence  that  he  gave 
any  assent  to,  or  recognized  or  adopted  the  bond,  after  it 
was  completed,  by  filling  up  the  blanks.  And  under  the 
law,  as  I  have  endeavored  to  state  it,  on  this  point,  the 
bond,  by  the  additions  and  alterations  made  after  the  sign- 
ing, was  rendered  invalid  as  to  him.  And  unless  the  jury 
can  find  from  the  evidence  that  McEhann  expressly,  or  by 
fair  implication,  gave  his  assent  to  the  bond,  after  the  ad- 
ditions and  alterations  were  made,  he  can  not  be  held  liable 
in  this  action. 

[The  jury  returned  a  verdict  against  Joseph  M.  and  William 
Turner  for  the  amount  claimed  by  the  United  States,  and 
found  in  favor  of  James  McEhann,  as  surety. — ^Rbportbr.] 
26 
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(CIRCUIT  COURT.) 

Frederick  Hoeltge  v.  C.  Ain>  H.  S.  Hoelleb. 

A  court  will  not  exercise  jurisdiction,  by  granting  an  injunction  or  other- 
wiM  upon  the  allegation  in  a  bill  in  equity,  that  the  defendant  hia  stir- 
reptittously  procured  a  patent  right  for  an  improTement  of  which  the 
complainant  avers  be  was  the  first  and  original  inventor,  and  for  which 
he  bad  made  his  application  for  a  patent  right,  which,  at  time  of  filing 
his  bill,  had  not  been  passed  upon  by  the  commissioner  of  patents. 

The  defendants  having  a  patent,  all  the  presumptions  of  law  are  in  lavor 
of  its  validity,  and  its  validity  can  not  be  collaterally  impeached. 

The  complainant,  by  his  own  showing,  has  only  an  inchoate  right  to  a  pit- 
ent  for  the  invention  in  question ;  and,  in  this  proceeding,  the  court 
can  not  anticipate  the  decision  of  the  commissioner  of  patents  apon 
his  application,  or  decide,  in  this  indirect  way,  on  the  validity  of  the 
patent  of  the  defendants. 

If  the  complainant  succeeds  in  obtaining  a  patent,  he  will  be  in  a  position 
to  contest  the  validity  of  the  defendants'  patent  by  a  suit  against  them 
for  an  infringement. 

John  W.  Okey  and  B.  A.  MiUer,  for  complainant. 
Oliver  ^  MoorCy  for  defendants. 

Opinion  of  the  Court: 

This  is  a  demurrer  to  the  bill  of  the  complainant,  on  the 
ground  that  this  court  has  no  jurisdiction.  The  bill,  in  sab- 
stance,  avers  that  the  complainant  is  the  inventor  of  ft  ^ftl' 
uable  improvement  in  making  elbows  for  stove-pipes  and 
other  similar  uses;  and  that  the  defendants,  having  ob- 
tained a  knowledge  of  the  invention,  and  of  the  machinery 
by  which  it  is  made  practical,  applied  for  and  fraudulently 
obtained  from  the  patent  office  a  patent  therefor,  and  are 
now  using  it  for  their  own  profit. 

The  bill  also  alleges,  that  the  complainant  filed  an  appli- 
cation for  a  patent  for  his  invention,  which  is  still  pending 
before  the  commissioner  of  patents.    The  prayer  of  the 
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is,  that  the  defoDdants  may  be  enjoined  from  selling  or  dis- 
posing of  their  patent,  or  any  interest  in  it;  and  that,  if 
the  complainant  is  successful  in  obtaining  his  patent,  the 
patent  to  the  defendants  may  he  declared  to  he  fraudulent 
and  void. 

It  is  clear,  that  on  the  case  made  in  the  hill,  the  court 
has  no  jurisdiction  to  make  the  decree  prayed  for,  or  grant 
relief  to  the  complainant.  I  will  state,  very  briefly,  the 
reasons  for  this  conclusion.  The  bill  alleges  that  there  is 
an  application  by  the  complainant,  for  a  patent  for  the  in- 
vention which  has  been  patented  by  the  defendants,  now 
pending,  and  without  any  action  thereon,  in  the  patent 
office.  The  complainant,  in  effect,  prays  the  court,  in  ad- 
vance of  the  decision  of  the  commissioner  of  patents  on 
his  application,  to  decree  that  he  is  the  first  and  original  in- 
ventor of  the  improvement  patented  to  the  defendants,  and 
to  decide  that  their  patent  was  surreptitiously  obtained  and 
is  a  nullity. 

There  are  two  insuperable  objections  to  the  exercise  of 
the  jurisdiction  of  this  court,  as  invoked  by  the  com- 
plainant: 

First.  By  his  showing,  in  his  bill,  his  application  for  a 
patent  is  still  pending  in  the  patent  office,  the  result. of 
which  is  not  known  and  may  be  regarded  as  uncertain. 
The  action  of  the  commissioner  will  depend  on  the  ques- 
tion, who  was  the  first  and  original  inventor  of  the  improve- 
ment. As  the  case  is  now  presented  to  the  court,  the  de- 
fendants, having  duly  and  legally  procured  a  patent  from 
the  proper  authorities,  must  be  presumed  to  be  the  first  and 
ori^nal  inventors.  The  court  is  now  asked  to  repel  that 
legal  presumption,  by  decreeing  that  the  patent  to  the  de- 
fendants is  a  nullity,  and  that  the  complainant  is  entitled  to 
a  patent.  This  the  court  has  no  power  to  do.  It  would  in- 
volve the  exercise  of  an  authority  vested  exclusively  by  law 
in  another  department  of  the  government,  and  would  be  an 
act  of  usurpation  by  this  court.  It  is  made,  by  law,  the 
official  duty  of  the  commissioner  of  patents  to  pass  upon 
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M  applicatioDS  for  pateDtB,  and  a  coart  can  not  anticipate 
his  Action  by  taking  jurisdiction  of  the  question,  whether 
A  pending  application  for  a  patent  will  or  will  not  be 
^gcanted. 

Seeondly.  To  grant  the  prayer  of  this  bill  would  be  to 
prc|judg<e  the  defendants'  patent,  and  thus  collaterally  to 
decide  that  it  is  fraudulent  and  void.  The  law  is  well  set- 
tled that  a  patent  can  not  be  impeached  and  set  aside  in 
this  way.  If  the  complainant  succeeds  in  his  application 
for  a  patent,  he  will  be  in  a  position  to  contest  the  validity 
of  the  defendants'  patent  by  a  suit  for  an  infringement  in 
the  use  of  their  improvement.  This  will  present,  in  a  legal 
and  orderly  manner,  the  questions  who  were,  in  fact,  the  first 
and  original  inventors  of  the  improvements  and  whether 
the  defendants'  patent  is  void  on  the  ground  of  fraud. 

In  the  present  aspect  of  the  case  the  complainants  have 
but  an  inchoate  right,  even  conceding  that  they  were  the 
true  inventors  of  the  improvement,  and  are  not  in  a  posi- 
tion to  ask  for  the  interposition  of  the  court,  by  injanction 
or  otherwise,  as  against  these  defendants,  whose  ezclasive 
right  in  law,  under  their  patent,  can  only  be  drawn  in  ques- 
tion by  a  direct  proceeding  for  that  purpose.  It  would  be 
strange,  indeed,  if  this  court  should  interpose,  as  sought  for 
by  the  complainant,  upon  the  contingency  of  his  procuring 
the  patent  for  which  he  has  applied.  If  the  injunction 
prayed  for  should  be  allowed,  and  the  complainant  should 
fail  in  his  application  for  a  patent,  this  court  would  be  placed 
in  the  position  of  entertaining  jurisdiction  and  granting 
relief  in  a  case  in  which  the  complainant  had  not  the 
shadow  of  either  legal  or  equitable  right. 

The  demurrer  is  sustained  and  the  bill  dismissed. 


OCTOBER  TERM.  1870.  889 

United  States  v.  Canter. 


(circuit  court.) 
The  TJnitbd  States  v.  Lewis  Canter,  and  Henrt  Canter. 

The  ameDdmont  to  the  conBtitution  of  the  United  States,  securiDg  to  all 
persons  bom  here  all  the  rights  of  citiseDship,  is  now  in  full  force  and 
valid  as  a  part  of  the  constitution,  and  includes  the  African  race. 

The  right  of  suffrage  is  included  in  the  guaranty  of  the  constitutional 
amendment. 

Section  4  of  the  act  of  Congress  of  May  31, 1871,  prohibits  and  punishes 
all  interference  in  the  exercise  of  the  right  of  voting,  by  threats,  intimi- 
dation, or  violence,  which  hinders  or  prevents  the  free  exercise  of  the 
right. 

The  acts  and  conduct  of  the  defendant,  Lewis  Canter,  as  proved,  are  within 
the  scope  and  operation  of  said  section  4. 

Individual  views,  adverse  to  the  policy  of  the  extension  of  the  right  of  suf- 
frage as  provided  for  in  the  constitutional  amendments,  should  have 
no  influence  with  the  Jury,  as  the  act  of  Congress,  under  which  the 
indictment  is  framed,  is  a  valid  act,  passed  in  pursuance  of  the  con- 
stitution, and  obligatory  upon  every  citizen. 

■    Lewis  H.  Bond^  for  United  States. 

CdBsius  K.  Brenneman,  for  defendants. 

Charge  of  the  Court  : 

The  defendants,  Lewis  Canter  and  Henry  Canter,  father 
and  son,  are  jointly  indicted  for  a  violation  of  the  act  of 
Congress  of  May  31, 1870,  securing  to  all  persona,  entitled 
by  law  to  the  right  of  voting  at  elections,  the  peaceful  and 
nnobstructed^exercise  of  that  right. 

There  are  three  counts  in  the  indictment.  The  first 
charges  that  at  the  annual  election  held  in  Washington 
township,  Lawrence  county,  Ohio,  on  October  11, 1870,  the 
defendants,  by  threats,  violence,  and  intimidation,  hindered 
and  prevented  one  Jacob  Stuart  from  voting.  The  second 
count  is  similar  to  the  first,  with  the  exception  that  it  is 
alleged  said  Stuart  and  one  Jupiter  Wilson  were  prevented 
from  voting  at  said  election  by  the  same  means  averred  in 
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the  first  count  The  third  count  charges  an  attempt  to 
hinder  and  prevent  the  persons  named  from  voting. 

The  indictment  is  framed  under  section  4  of  the  act  of 
Congress  before  referred  to,  which,  in  substance,  provides 
that  any  person  who,  by  bribery,  threats,  intimidation,  or 
violence,  shall  hinder  or  prevent  any  qualified  voter  from 
the  exercise  of  that  right,  shall  be  subject  to  punishment 
by  fine  or  imprisonment. 

Several  witnesses  have  been  sworn,  whose  testimony  in 
detail  I  shall  not  detain  the  jury  by  reciting.  It  is  claimed 
that  the  evidence  shows  that  Jacob  Stuart  and  Jupiter 
Wilson,  both  colored  men  of  the  African  race,  went  to  the 
place  of  voting  at  the  election  in  Washington  township, 
Lawrence  county,  Ohio,  on  October  11, 1870,  for  the  pur- 
pose of  voting  for  State  and  county  ofiicers,  and  also  for  a 
representative  in  Congress  for  the  district  in  which  Wash- 
ington township  was  situated ;  that  there  was  a  crowd  about 
the  place  of  voting,  and  as  the  two  colored  men  approached 
the  place,  there  were  loud  and  violent  words  used  to  the 
efiect  that  they  would  not  be  allowed  to  vote,  and  that  the 
defendant,  Lewis  Canter,  said  to  them  they  need  not  go  to 
the  polls,  for  no  colored  man  should  vote ;  that  he  would 
die  first,  and  would  cut  the  heart  out  of  any  one  who  would 
protect  them.  And  that  intimidated  by  the  violence  and 
threats  used,  the  colored  men  were  prevented  from  voting, 
and  retired  peaceably  from  the  place. 

There  can  be  no  doubt  that,  if  such  is  the  evidence  before 
you,  it  brings  the  defendant,  Lewis  Canter,  within  the  scope 
and  terms  of  the  act  of  Congress  referred  to.  If  his  con- 
duct, and  the  words  used  by  him,  did  intimidate  the  colored 
men,  and  hindered  and  prevented  them  from  voting,  it  was 
the  precise  result  which  it  was  the  intent  of  the  law  to 
prevent. 

As  to  the  defendant,  Henry  Canter,  the  son,  though  in 
company  with  his  father,  there  is  no  evidence  implicating 
him  in  the  use  of  any  words,  or  as  guilty  of  any  act  subjecting 
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him  to  the  penalt/  of  the  law ;  and  as  to  him  it  will  be  the 
duty  of  the  jury  to  return  a  verdict  of  not  guilty. 

In  committing  this  case  to  the  jury,  I  have  only  to 
remark  that  the  act  of  Congress  of  May,  1870,  under  which 
this  indictment  is  framed,  was  enacted  to  carry  into  effect 
a  recent  amendment  of  the  constitution  of  the  United 
States,  guarantying  to  all  native-born  male  persons  the  full 
rights  of  citizenship,  irrespective  of  race,  color,  or  previous 
condition.  This  implies  obviously  the  right  of  suffrage 
and  includes  clearly  the  African  race,  though  not  specially 
named  in  the  constitutional  amendment  referred  to.  To 
secure  to  all  persons  their  rights  under  the  amendment,  the 
legislation  of  Congress  was  expedient  and  necessary ;  and 
that  body  had  an  undoubted  right  to  pass  the  act  of  May 
31, 1870.  The  clause  on  which  this  indictment  is  based,  in 
the  most  explicit  terms,  prohibits  and  punishes  all  inter- 
ference with  the  exercise  of  the  right  of  voting  by  all  per- 
sons entitled  to  that  right,  which  in  its  effect  hinders  or 
prevents  its  free  and  unobstructed  enjoyment.  The  per- 
sons named  in  the  indictment  as  having  been  prevented 
from  voting  through  the  violence  and  threats  of  one  of  the 
defendants,  though  colored  persons,  had  an  undoubted 
right  to  vote  at  the  election  referred  to;  and  if  the  jury 
find  from  the  evidence  that  they  were  hindered  or  pre- 
vented from  voting  by  the  defendant  and  by  the  means 
averred  in  the  indictment,  they  will  have  no  hesitancy  in 
returning  a  verdict  against  him. 

I  will  here  take  occasion  to  remark  that  whatever  may 
be  our  individual  views  as  to  the  policy  and  expediency  of 
the  extension  of  the  right  of  suffrage  resulting  from  the 
constitutional  amendment  adverted  to,  it  is  now  a  part  of 
the  constitution,  and  all  laws  passed  in  pursuance  of  it  are 
obligatory  upon  every  citizen.  It  must  be  admitted  that  the 
guaranty  of  the  right  of  citizenship  to  all  not  disfranchised 
by  crime,  is  in  strict  accordance  with  the  great  principles 
which  underlie  our  free  republican  government.  And  there 
is  good  reason  to  hope  that  the  experiment  will  work  aus- 
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piciously  to  the  promotion  of  the  etabHity  and  success  of 
our  free  institutions.  If  there  is  a  race  among  us,  who, 
from  the  adverse  circumstances  with  which,  without  their 
fault,  they  have  been  heretofore  surrounded,  may  not  be 
now  fitted  for  the  enlightened  exercise  of  all  the  rights  of 
citizenship,  there  are  good  reasons  for  the  hope  that  the 
bestowment  of  these  rights  will  stimulate  them  to  such 
efforts  in  the  acquirement  of  knowledge  and  intelligODce, 
as  will  result  in  their  moral  and  intellectual  elevation,  and 
qualify  them  fully  for  the  right  discharge  of  all  their 
duties  and  obligations  as  free  and  independent  members 
and  citizens  of  our  countiy. 

[The  jury  returned  a  verdict  of  not  guilty  as  to  Henry 
Canter,  and  guilty  as  to  Lewis  Canter ;  and  the  latter  was 
sentenced  to  six  months'  imprisonment  in  the  jail  of  Law- 
rence county. — Rbporteb.] 


(CIRCUIT  COURT.) 

John  P.  Erdhousb  v.  Andrbw  Higeenloopeb. 

Where  it  is  shown  that  the  purchaser  of  property  had  no  knowledge  of 
the  existence  of  a  Judgment  against  the  seller,  or  that  he  was  other- 
wise embarrassed,  the  inference  of  fraud  upon  the  part  of  the  bujer 
is  negatived. 

The  possession  of  property  by  an  agent  to  sell,  under  a  special  agreement 
for  that  purpose,  is  the  possession  of  the  owner. 

W.  B.  Caldwelly  for  plaintiff. 

W.  M.  BaJteman^  for  defendant. 

Opinion  of  the  Court: 

This  case  was  originally  brought  in  the  Superior  Court 
of  Cincinnati,  and  removed  to  this  court  under  an  act  of 
Congress  authorizing  such  removal.    The  plaintiff  has  filed 


OCTOBEB  TERM,  1870.  898 

Erdhouse  v.  Hickenlooper. 

a  declaration  in  replevin,  claiming  title  to  certain  specified 
chattel  property.  The  case  is  submitted  to  the  court,  the 
parties  waiving  the  intervention  of  a  jury. 

The  defendant  has  filed  pleas:  1.  Denying  the  owner- 
ship of  the  plaintiff  in  the  property.  2.  Setting  forth 
specially  that  the  United  States  had  recovered  judgment 
for  between  six  and  seven  hundred  dollars  against  one 
John  Sackstader,  for  a  violation  of  the  internal  revenue 
laws  of  the  United  States,  upon  which  an  execution  issued 
directed  to  the  defendant  Hickenlooper,  as  the  marshal  of 
the  United  States  for  the  Southern  District  of  Ohio,  in 
virtue  of  which,  on  August  4, 1870,  he  levied  on  the  chat- 
tels described  in  the  declaration  as  the  property  of  said 
Sackstader,  and  holds  the  same  to  satisfy  the  execution. 
Issue  is  taken  on  these  pleas,  presenting  the  question,  who 
is  the  legal  owner  of  the  property. 

As  the  court  is  called  on  to  pass  upon  the  case,  it  will  be 
proper  briefly  to  notice  the  material  facts  in  evidence.  It  is 
proved  that  prior  to  April  14, 1870,  the  said  Sackstader  and 
one  Heidrick  were  copartners,  at  Cincinnati,  in  the  business 
of  dealing  in  and  the  exchange  of  sewing  machines,  and 
some  other  things  connected  with  these  operations.  On  May 
4, 1870,  one  Otis  Hidden  purchased  the  interest  of  Heidrick, 
and  became  the  partner  of  Sackstader  on  terms  not  neces- 
sary to  be  stated.  On  the  14th  of  May,  Saickstader,  by  a 
written  article  of  agreement,  for  the  consideration  of 
$2,000,  sold  and  transferred  to  Hidden  all  the  property  in 
question,  agreeing  to  employ  Sackstader  to  aid  him  in  the 
prosecution  of  the  business.  It  is  in  evidence  that  pursu- 
ant to  this  contract,  actual  possession  of  the  property  was 
delivered  to  Hidden,  and  that  he  thereby  became  the  sole 
owner.  It  is  also  in  evidence  that  on  June  2, 1870,  Hid- 
den, on  account  of  seme  dissatisfaction  with  the  manage- 
ment by  Sackstader,  for  the  sum  of  $2,000,  named  in  the 
bill  of  sale,  sold  his  entire  interest  in  the  concern  to  the 
plainti£^  Erdhouse,  who  paid  $1,500  of  the  purchase  money 
and  took  full  possession,  and  held  it  as  owner  until  the  4th 
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of  August  following,  when  it  was  seized  by  the  marshal  as 
the  property  of  Sackstader.  By  an  agreement  between 
Sackstader  and  the  plaintiff,  the  former  was  permitted  to 
retain  possession  of  the  concern,  the  plaintiff  Erdhouse 
agreeing  he  should  have  all  the  profits  made  while  the 
arrangement  continued. 

It  appears,  also,  that  some  time  after  the  sale  by  Hidden 
to  the  plaintiff,  a  verbal  agreement  was  entered  into  be- 
tween him  and  Sackstader  to  sell  the  concern  to  the  latter, 
provided  the  plaintiff  should  be  satisfied  with  a  mortgage 
on  certain  real  estate  in  the  West,  which  Sackstader  pro- 
posed to  give  him  as  security  for  the  payment  of  the  par- 
chase  money.  It  is  in  evidence  that  this  mortgage  was  not 
satisfactory  to  the  plaintiff,  and  that  the  sale  to  Sackstader 
was  not  perfected. 

These  are  the  material  facts  in  the  case,  and  they  lead 
satisfactorily  to  the  establishment  of  the  conclusion :  1.  That 
Hiddon  was  a  bona  fide  purchaser  of  the  property  from  Sack- 
stader. 2.  That  Hiddon  sold  to  the  plaintiff  for  a  fair  and 
full  consideration,  and  delivered  possession  to  him.  8.  That 
the  plaintiff  did  not  part  with  his  title,  which  was  vested 
in  him  at  the  time  of  the  levy  by  the  marshal.  These  prop- 
ositions are  not  only  sustained  by  the  explicit  and  credible 
evidence  of  the  plaintiff* and  Hiddon,  but  by  proof  of  declara- 
tions by  Sackstader  that  the  plaintiff  was  the  owner  of  the 
property,  made  at  different  times  to  different  persons,  who 
have  testified  as  witnesses  in  the  case. 

It  is  claimed,  however,  by  the  counsel  for  the  defendant, 
that  the  sale  to  Erdhouse  was  fraudulent,  and  that  Sack- 
stader had  an  interest  in  the  property,  which  subjected  it 
to  levy  to  satisfy  the  execution  against  him.  The  only 
ground  which  could  sustain  the  allegation  of  fraud,  as 
against  the  plaintiff  Erdhouse,  would  be  evidence  of  the 
fact  that  in  becoming  the  apparent  owner  of  the  property, 
he  was  acting  in  collusion  with  Sackstader  to  ahield  the 
property  from  execution  at  the  suit  of  the  United  States. 
But  the  proof  is,  by  Hiddon,  as  well  as  Erdhouse,  that 
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neither  had  any  knowledge,  of  the  existence  of  the  judg- 
ment against  Sackstader,  or  that  he  was  otherwise  embar- 
rassedy  until  the  time  when  the  property  was  levied  on  by 
the  marshal.  This  seems  to  negative  any  inference  of 
fraud  on  the  part  of  the  plaintiff.  The  possession  of  the 
establishment  after  the  sale  to  Erdhouse  by  Sackstader,  is 
explained  without  the  necessity  of  supposing  fraud.  It 
was  legally  the  possession  of  Erdhouse,  and  Sackstader  was 
in  possession  by  permission  of  and  under  the  authority  of 
the  plaintiff,  by  a  special  agreement  for  that  purpose. 
Judgment  will  be  entered  for  the  plaintiff. 


(district  court.) 

The  TJnitbd  Statbs  v.  Two  Hundebd  and  Fifty-six  Bar- 
rels OF  Beer  and  othei^  Property. 

Under  section  9  of  the  internal  revenue  act  of  July,  1866,  it  is  a  necessary 
element  of  the  frauds  specified  in  it  that  there  should  be  an  intent  to 
de&aud,  by  evading  the  payment  of  the  tax  or  duty  imposed  by  law. 

Under  said  section,  not  only  is  beer  proved  to  have  been  illicitly  sold  or  in- 
tended for  sale,  without  payment  of  the  tax  imposed  by  law,  subject  to 
forfeiture,  but  all  the  beer  found  in  possession  or  custody  of  claimants, 
and  the  raw  materials,  fixtures,  and  appliances  of  the  brewery  are,  by 
law,  infected  with  fraud. 


Warner  M,  Batemanj  District  Attorney ^  and  Lewis  JET.  Bond^ 
for  United  States. 

Richard  Harrison^  James  Sloane^  and  Mr.  McClelland^  for 
claimants. 

Charge  of  the  Court  : 

The  United  States  claim,  in  this  proceeding,  the  forfeit- 
ure of  two  hundred  and  fifty-six  barrels  of  beer,  and  nu- 
merous articles  of  personal  property,  found  at  and  pertain- 
ing to  the  brewery  of  the  claimants,  Weber  &  Beihl,  at  the 
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town  of  London,  in  Madison  cpanty.  The  property  has  all 
been  seized,  by  order  of  the  collector  of  revenue,  and  is 
now  proceeded  against  as  forfeited  to  the  United  States,  for 
alleged  fraads  by  the  said  claimants.  The  case  is  one  of 
great  interest  to  these  claimants,  not  only  as  it  involves  a 
large  amount  of  property,  but  as  its  result  may  affect  their 
position  in  the  community. 

It  is  not  necessary  to  detain  the  jury  by  an  elaborate 
statement  of  the  different  charges  set  out  in  the  information 
as  the  grounds  on  which  the  counsel  for  the  United  States 
ask  for  a  verdict  of  forfeiture  against  the  property  in  ques- 
tion. The  controlling  and  decisive  inquiry  for  the  jury  is, 
whether  the  charge  of  fraud  in  the  manufacture  of  beer  by 
these  claimants  is  established  by  the  evidence.  If  the  fact 
of  fraud,  as  charged,  is  made  out,  there  is  no  room  for 
doubt  that,  under  the  stringent  operation  of  the  internal 
revenue  laws,  not  only  is  the  specific  beer  proved  to  have 
been  illicitly  sold  or  intended  for  sale  without  the  payment  of 
the  tax  imposed  by  law,  subject  to  forfeiture,  but  all  the  beer 
found  in  possession  or  custody  of  the  claimants,  together 
with  all  the  raw  material,  fixtures,  and  appliances  of  the 
brewery.  Upon  the  theory  that  fraud  has  been  perpetrated 
in  the  establishment,  all  the  property  and  effects  pertaining 
to  it  are,  by  law,  infected  with  fraud  and  liable  to  forfeiture. 
This  results  from  the  comprehensive  and  far-reaching  opera- 
tion of  section  9  of  the  revenue  act  of  1866,  under  which 
the  charge  of  fraud  set  forth  in  the  first  count  of  the  in- 
formation is  based.  Without  attempting  to  state  all  the 
provisions  of  that  section,  the  court  may  remark  that  it  is  a 
necessary  element  of  the  frauds  specified  in  it,  that  there 
should  appear  to  have  been  an  intent  to  defraud  by  evading 
the  payment  of  tax  or  duty  imposed  by  law.  And,  in  the 
absence  of  proof  warranting  the  inference  of  such  fraudulent 
intent,  there  can  not  be  a  conviction  under  that  section.  It 
will  be  for  the  jury  to  say  whether,  from  the  evidence,  fraud 
is  proved. 

It  will  be  obvious  to  the  jury,  that  the  only  issue  on 
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which  they  are  to  pass  in  this  case  is,  whether  these  claim- 
ants, as  manufacturers  of  beer,  have  sold  the  article,  or 
ofiered  it  for  sale,  without  the  proper  stamps  on  the  barrels 
or  casks,  showing  the  payment  of  the  tax  as  required  by 
law.  This  is  the  sole  question  in  this  case.  The  charge  in 
one  of  the  counts  in  the  information,  that  beer  was  removed, 
sold,  or  offered  for  sale  with  stamps  which  had  been  before 
used,  is  not  insisted  on  by  the  attorneys  for  the  government. 

The  only  fact  of  fraud,  relied  on  as  proved,  relates  to  the 
seven  kegs  of  beer  sent  by  the  claimants  from  their  brewery 
to  the  town  of  "Washington  for  sale,  and  which  were  found 
deposited  in  a  cellar  in  that  place.  It  is  claimed,  by  the 
district  attorney,  that  these  seven  kegs  were  without  stamps, 
and  were  therefore  removed  and  in  the  market  without  any 
evidence  of  the  payment  of  the  tax.  If  the  jury  are  satis- 
fied that  this  fact  is  established  by  the  evidence,  it  would 
warrant  a  verdict  of  forfeiture  as  claimed  by  the  govern- 
ment. The  fact,  that  the  beer  had  been  sent  from  the 
brewery  without  the  payment  of  the  tax,  would  justify  the 
legal  conclusion  that  there  was  an  intention  to  evade  the 
tax,  and  involved  a  violation  of  section  9  of  the  statute  be- 
fore referred  to.  On  the  other  hand,  if  the  United  States 
has  failed  to  convince  the  jury  that  these  seven  kegs  were 
without  stamps,  this  prosecution  fails  and  your  verdict  must 
be  for  the  claimants. 

As  to  the  point  indicated,  the  jury  will  have  perceived 
there  is  conflict  in  the  evidence  of  the  parties.  If  the  tes- 
timony of  the  witnesses  for  the  government  is  credible 
and  uncontradicted,  the  jury  will  have  no  hesitancy  in 
concluding  that  the  seven  beer  kegs,  when  discovered  at 
Washington,  were  without  stamps,  and  that  the  law  had 
been  violated  and  a  forfeiture  incurred.  But  there  is  testi- 
mony tending  to  prove  that  all  the  beer  sent  from  the 
claimants'  brewery  to  Washington  was  stamped  at  the 
brewery,  with  the  exception  of  one  load,  and  as  to  that,  as 
the  day  was  wet  and  there  was  danger  the  stamps  might  be 
destroyed  or  defaced  by  the  rain,  stamps  were  furnished  to 
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the  driver  of  the  wagon,  to  he  put  on  the  kegs  after  their 
arrival  at  Washington ;  and  the  driver  swears  they  were 
put  on  according  to  instructions. 

It  seems  quite  unnecessary  to  notice  the  evidence  in  de- 
tail. The  jury  have  doubtless  a  clear  understanding  of  the 
issue  on  which  they  are  to  pass,  and  the  evidence  which  ap- 
plies to  it.  I  leave  it  with  them  to  decide  which  way  the 
evidence  preponderates.  It  may  not  he  out  of  place  to  re- 
mark, that  several  witnesses  for  the  claimants  testify,  affirm- 
atively, that  all  the  beer  kegs  shipped  from  the  brewery, 
with  the  exception  before  noticed,  were  duly  stamped ;  aod 
as  to  that  exception,  a  satisfactory  reason  is  given  why  the 
stamps  were  not  put  on  at  the  brewery.  Opposed  to  this, 
the  jury  have  the  negative  testimony  of  the  government 
witnesses,  that  there  were  no  stamps  on  the  seven  kegs 
they  examined. 

The  jury  will  bear  in  mind,  that  the  failure  to  place 
stamps  on  the  seven  kegs  is  the  only  fact  of  fraud  charged 
against  the  owners  of  the  brewery.  The  evidence  of  the 
revenue  officers,  at  London,  is  in  favor  of  the  integrity  of 
the  owners  in  regard  to  government  taxes.  They  swear, 
with  all  their  vigilance  in  the  detection  and  punishment  of 
frauds  on  the  revenue,  they  found  nothing  in  the  manage- 
ment of  this  brewery  to  induce  a  suspicion  that  it  was  not 
honestly  and  fairly  conducted,  so  far  as  the  rights  of  the 
government  were  concerned.  This  testimony  is  highly  cred- 
itable to  these  claimants,  and  the  jury  may  properly  inquire 
what  should  be  its  effect  as  bearing  on  the  specific  fraud 
charged  against  them.  It  would  certainly  be  legitimate,  as 
repelling  any  presumption  of  the  fraud,  and  put  the  gov- 
ernment, if  it  would  claim  a  forfeiture,  under  the  necessity 
of  proving  it  by  clear  and  indubitable  evidence. 

I  have  purposely  avoided  any  discussion  or  notice  of  the 
sections  of  the  statute  other  than  the  ninth,  to  which  I  have 
adverted.  There  seems  no  necessity  for  bringing  other  sec- 
tions specially  to  the  notice  of  the  jury,  for  the  plain  rea- 
son that  if  the  jury  should  find  the  fraud  charged,  the  case 
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would  be  clearly  within  the  scope  of  section  9 ;  and  on  that 
a  verdict  could  be  based.  The  case  is  therefore  simplified^ 
and  more  intelligible  to  the  jury,  by  limiting  their  inquiries 
to  the  counts  framed  under  that  section. 

[The  verdict  of  the  jury  was,  that  there  was  no  cause  of 
forfeiture;  and  an  order  of  court  was  entered  for  the  restora- 
tion of  the  property  seized  to  the  possession  of  the  claim- 
ants.— Reportbr.] 


(district  court.) 
The  United  States  v.  One  Distillery  and  other  Property. 

Where  in  a  proceeding  for  the  forfeiture  of  property,  undbr  the  internal 
revenue  statutes,'  on  the  ground  of  fraud,  the  information  in  different 
counts  avers  several  frauds,  under  different  sections  of  the  statute,  a 
verdict  of  forfeiture  will  be  sustained,  if  there  is  one  count  setting 
forth  a  fraud,  within  the  words  of  any  one  of  the  sections. 

An  accomplice  in  the  commission  of  the  frauds  charged,  is  a  competent 
witness,  but  his  testimony  is  to  be  received  with  great  caution ;  and  a 
jury  should  hesitate  to  base  a  verdict  upon  it,  unless  corroborated  by 
other  reliable  testimony. 

The  record  of  a  court  of  competent  jurisdiction  in  a  case  between  the  same 
parties,  involving  the  same  property,  and  prosecuted  for  the  same  ob- 
ject as  the  second  suit,  is  conclusive  of  the  facts  appearing  in  it. 

But  where,  as  in  this  case,  the  proceeding  is  for  the  forfeiture  of  a  distillery, 
and  numerous  articles  of  property  pertaining  to  it,  specified  in  the 
information,  for  fraudulent  distillation,  a  record  proving  the  forfeiture 
of  spirits  from  the  same  distillery,  for  alleged  frauds,  by  the  decree  of 
another  court,  is  not  conclusive  evidence  of  the  frauds  charged  in  this 
information. 

But  such  record  is  admissible  to  the  jury  as  a  circumstance  strengthening 
the  presumption  of  the  frauds  charged  in  this  case ;  and  also  as  corrob- 
orative of  the  witnesses  testifying  for  the  United  States,  who  were 
accomplices  in  the  commission  of  the  frauds. 

Warner  M.  Bateraariy  District  Attorney^  and  Lewis 
Bondy  for  United  States. 

Bumetty  Follett  ^  Wright^  for  claimant. 
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Charge  of  the  Court  : 

Under  the  authority  of  the  proper  officer  of  the  govern- 
ment, a  distillery  and  the  other  property  connected  with  it, 
have  been  seized  for  an  alleged  violation  of  the  revenue 
laws.  The  information  in  the  case  asserts  various  frauds 
in  the  conduct  and  management  of  the  distillery,  subject- 
ing it,  with  all  its  appurtenances,  to  forfeiture,  under 
several  provisions  of  law,  among  others  section  44  of 
the  act  of  July  20, 1868.  I  will  not  detain  you  by  a  special 
notice  of  the  different  counts,  or  articles,  in  the  informa- 
tion, or  an  analysis  of  the  sections  of  the  statute  on  which 
they  are  based.  Many  legal  propositions  and  points  have 
been  presented,  touching  the  sufficiency  of  some  of  the 
counts  or  charges  set  forth  in  the  information.  It  will, 
however,  be  obvious  to  the  jury  that  the  main  inquiry  ifl, 
whether  there  has  been  illicit  and  unlawful  distillation  of 
spirits  at  this  distillery,  and  such  frauds  committed,  as  bj 
law  will  justify  a  verdict  of  forfeiture.  And,  if  there  is  bat 
one  count  or  charge  in  the  information,  meeting  the  pro- 
visions of  but  one  section  of  the  statute,  as  a  ground  of 
forfeiture,  it  will  justify  a  verdict  against  the  claimant,  if 
the  evidence,  in  the  judgment  of  the  jury,  sustains  the 
charge.  It  will  probably  simplify  the  inquiries  of  the  jury, 
and  make  their  duty  more  plain,  to  state  that  whatever 
doubts  or  difficulties  may  exist  in  the  mind  of  the  court,  as 
to  the  sufficiency  of  some  of  the  counts  or  charges  in  the 
information,  or  the  true  construction  of  the  sections  of  law, 
on  which  they  are  framed,  the  court  is  clear  in  saying 
that  the  fifth  count  or  charge  is  good,  as  describing  and 
setting  forth  an  act  of  illegal  and  illicit  distillation  within 
the  words  and  meaning  of  section  41  of  the  statute. 
This  section,  in  plain  and  comprehensive  language,  strikes 
at  and  prohibits  all  frauds  in  the  business  of  the  distillation 
of  spirits.  And  it  may  be  proper  here  to  suggest  to  the 
jury,  if  satisfied  from  the  evidence  that  the  frauds  charged 
in  the  fifth  count  are  proved,  they  may  base  their  verdict 
on  that  count. 
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Joseph  R.  HastOD  is  the  claimant  of  the  distillery  and 
other  property  sought  to  be  forfeited  in  this  proceeding. 
He  has  filed  his  answer,  admitting  the  ownership  of  the 
distillery,  as  a  lessee,  but  denying  all  the  allegations  of  fraud 
charged  by  the  United  States. 

The  theory  on  which  the  attorneys  for  the  United  States 
claim  the  forfeiture  of  the  property  in  question  is,  that  in 
August,  1868,  certain  parties— Hoffman,  Musson,  Huston, 
the  claimant,  and  one  Schelberger — rented  a  rectifying  dis- 
tillery owned  by  William  Harries,  in  the  city  of  Dayton, 
and  were  to  carry  on  business  as  rectifiers,  as  a  firm, 
under  the  name  of  Musson  4;  Co.  By  the  agreement, 
which  was  verbal,  it  is  claimed  by  the  government,  Huston 
was  to  furnish  the  spirits  to  be  rectified,  and  the  profits  of 
the  business  were  to  be  divided  in  the  proportions  agreed 
upon.  There  is  some  conflict  in  the  testimony  as  to  the 
persons  constituting  the  firm  of  Musson  &  Co.  This,  how- 
ever, is  not  a  material  inquiry,  if  the  testimony  proves  that 
Huston,  as  the  owner  of  the  distillery  at  which  the  spirits 
were  manufactured,  was  connected  with  tbe  frauds  charged. 

It  is  claimed  by  the  United  States  that  seven  different 
lots  of  spirits,  of  fifty  barrels  each,  manufactured  at  Hus- 
ton's distillery,  were  sent,  in  the  fall  of  1868,  to  the  rectify- 
ing establishment,  and  passed  into  the  market  and  were^ 
sold,  without  the  payment  of  the  full  legal  tax,  with  the 
knowledge  of  Huston,  who  participated  in  the  fraud,. and 
shared  in  the  pecuniary  profits  arising  therefrom. 

The  method  by  which,  as  claimed  by  the  government, 
the  alleged  frauds  were  perpetrated,  was  by  falsely  brand- 
ing and  marking  the  barrels  at  the  distillery  below  the  real 
proof,  and  paying  the  tax  according  to  such  false  branding 
and  gauging,  whereby  the  government  was  defrauded  to 
the  amount  of  tax  at  $2  the  gallon,  on  from  ten  to  fifteen^ 
gallons  on  every  barrel.  The  aggregate  of  the  sum  of 
which  the  United  States  was  thus  defrauded,  on  the  three* 
hundred  and  fifty  barrels  alleged  to  have  been  furnished  by 
27 
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HastoQ  to  the  rectifier,  would  be  very  considerable,  and 
would  be  clear  profit  to  the  parties  concerned. 

K  the  jury  are  satisfied  that  this  ingenious  device  was 
practiced  with  the  knowledge  of  Huston,  and  that  he  par- 
ticipated in  the  fraud,  there  can  be  no  question  that  it  af- 
fords a  sufficient  basis  for  a  verdict  of  forfeiture,  as  claimed 
by  the  district  attorney.  It  was  a  palpable  fraad,  and 
clearly  within  section  44  of  the  act  of  1868,  and  other  pro- 
visions of  that  statute.  It  takes  nothing  from  the  repul- 
sive character  of  the  fraud,  that  it  must  have  been  commit- 
ted with  the  knowledge  of  a  government  official,  acting 
under  the  obligation  of  an  oath.  If  the  false  branding 
charged  was  practiced,  it  could  not  have  been  done  withoat 
the  corrupt  connivance  of  the  revenue  official,  whose  sworn 
duty  it  was  to  see  that  the  barrels  were  correctly  branded, 
as  to  the  quantity  and  proof  of  the  spirits  distilled. 

The  ca29e,  so  far  as  the  jury  are  concerned,  resolves  itself 
into  the  single  inquiry,  whether  the  alleged  frauds  are 
proved  to  their  satisfaction.  I  shall  not  detain  the  jaij 
by  any  attempt  to  recite  or  even  advert  specially  to  the  evi- 
dence adduced.  This  is  wholly  unnecessary,  if  it  were 
proper.  It  will  doubtless  be  obvious  to  the  jury,  that  their 
verdict  depends  mainly  on  the  credibility  of  the  witnesses. 
K  the  j  ury  give  credit  to  the  testimony  of  Hoffinan  and 
Musson,  the  principal  witnesses  for  the  government,  they 
can  not  hesitate  to  find  that  the  frauds  charged  are  proved. 
On  the  other  hand,  if  their  testimony  is  rejected  as  unwor- 
thy of  belief,  and  the  testimony  of  the  claimant,  Huston, 
and  other  witnesses  in  his  behalf,  is  received  by  the  jury  as 
entitled  to  credit,  the  allegations  of  fraud  are  not  substan- 
tiated. 

The  witnesses,  Hoffiotian  and  Musson,  occupy  a  somewhat 
peculiar  position  before  you.  They  admit  that  they  were 
cognizant  of,  and  parties  to,  the  frauds  charged  in  this  in- 
formation. They  were  what  the  law  terms  accomplices  in 
the  commission  of  the  fraudulent  acts  charged.  Hoffinan 
had  obtained  an  assurance  in  writing  from  the  comnussioner 
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of  the  internal  revenue  department,  that  upon  his  mak- 
ing a  fall  disclosure  of  these  alleged  frauds,  he  should  be 
protected  from  prosecutions  for  his  complicity  in  them. 
As  to  the  witness,  Musson,  it  does  not  appear  that  any  such 
promise  was  made,  but  it  is  proved  that  he  is  the  informer 
in  this  case,  and  has  a  direct  interest  in  the  result. 

As  the  question  of  the  credit  to  be  given  to  the  testi- 
mony of  these  witnesses  may  have  a  decisive  influence  with 
the  jury  in  making  their  verdict,  it  is  proper  for  the  court 
to  state  the  law  applicable  to  it.  And  I  may  remark,  that 
it  is  obvious  that  the  fact  that  a  witness  has  been  an  ac- 
complice in  a  crime,  or  a  fraud  charged  upon  others,  is 
suited  to  impair  confidence  in  his  testimony.  He  testifies 
with  a  taint  in  his  moral  character,  which  naturally  induces 
a  suspicion  of  his  veracity.  But  the  law,  except  after  a 
conviction  for  an  infamous  crime,  does  not  deprive  him  of 
the  right  of  being  a  witness.  He  may  be  used  as  such,  and 
his  credibility  left  to  the  jury.  It  is  well  settled,  however, 
that  his  testimony  should  be  received  with  great  caution, 
and  where  the  accusation  is  for  a  felony,  involving  great 
moral  turpitude  in  its  commission,  it  is  unsafe  to  return  a 
verdict  of  guilty  upon  the  sole  evidence  of  an  accomplice. 
If,  however,  an  accomplice,  used  as  a  witness,  is  sustained 
and  corroborated  by  credible  testimony,  in  the  material 
facts  sworn  to,  there  is,  of  course,  no  reason  why  he  should 
be  deemed  unworthy  of  credit  as  to  such  facts. 

The  attorneys  for  the  United  States  claim  that  the  wit- 
nesses, Hofiman  and  Musson,  are  substantially  corroborated 
by  other  reliable  testimony,  and  that  they  are  to  be  accred- 
ited as  truthful  witnesses  of  the  gross  frauds  charged ;  and, 
also,  that  Huston,  the  claimant,  is  directly  implicated  in 
those  frauds.  It  is  insisted  that  the  books  of  the  rectifying 
establishment  clearly  prove  the  receipt  of  large  quantities 
of  spirits  directly  from  Huston's  distillery,  with  his  knowl- 
edge, and  that  these  spirits  passed  from  the  rectifier,  and 
were  sold  by  Huston  and  those  associated  with  him,  in  the 
fraudulent  manner  to  which  the  court  has  before  adverted. 
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Complimentary  Expression  of  Begard  by  the  Bar  of  the  Southern 
District  of  Ohio  for  the  Hon.  Humphrey  JET.  Leavitt,  upon  his 
Retirement  from  the  Bench* 

• 

[Oo  Tharsday  evening,  March  30,  1871,  a  banquet  was  given 
by  the  Bar  of  the  Southern  District  of  Ohio  at  the  St.  Nicholas 
Hotel,  in  Cincinnati,  in  honor  of  Judge  Leavitt.  It  is  certain 
that  a  company  embracing  more  eminent  legal  talent  never 
assembled  in  Ohio.  The  entertainment  in  all  of  its  appoint- 
ments  was  nnezceptionable.  At  the  head  of  the  table  was 
seated  the  Hon.  Henbt  Stanbeby,  Judge  Leavitt,  the  guest  of 
the  evening,  and  other  distinguished  persons.  At  11  o'clock, 
Mb.  Stanbebt,  rising,  addressed  the  assembly. — ^Bepobt^b.] 

ADDBES8  OF  MB.  STANBEBT. 

^'Gentlemen:  No  more  agreeable  duty  could  have  been 
assigned  to  me  than  that  of  presiding  at  this  banquet.  Lawyers 
seldom  come  together  as  a  body  except  to  pay  a  last  tribute  of 
respect  to  the  memory  of  a  departed  brother.  Hard-worked  as 
a  profession,  it  is  a  rare  thing  for  us  to  meet  together  for  social 
enjoyment.  No  other  profession  stands  more  in  need  of  such 
recreation,  and  yet  none  sees  less.  I  hail,  therefore,  with  great 
pleasure,  this  gathering  of  the  Bench  and  Bar.  But,  gentle- 
men, it  is  not  that  consideration  alone  that  makes  this  meeting 
an  agreeable  one,  so  much  as  the  particular  occasion  which 
brings  us  together.  We  are  met  to  express  our  respect  and 
esteem  for  our  honored  guest  upon  his  retirement  from  the 
bench.  Perhaps  there  is  no  one  present  who  has  for  so  many 
years  stood  in  the  relation  of  lawyer  to  judge  as  I  have  occupied 
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toward  the  frioDd  who  sits  by  my  side.  I  doubt  not  it  was  this 
consideration  more  than  any  other  which  moved  the  committee 
to  place  me  at  the  head  of  this  board.  On  Jnly  21,  1834, 
I  was  present  at  a  session  of  the  District  Court  at  ColnmbaSi 
when  the  commission  of  Jxtdge  Leayitt  was  read,  and  when 
he  took  his  seat  as  judge  of  that  court.  I  refreshed  my  recol- 
lection by  examination  of  the  journal  of  the  court,  yesterday. 
My  impression  then  was,  that  during  all  the  time  which  has 
since  elapsed,  Judge  Leayitt  was  never  absent  from  a  regular 
term  of  the  court.  I  again  referred  to  the  journal,  with  the 
assistance  of  an  obliging  deputy  clerk,  and  must  confess  that 
the  record  did  not  sustain  me.  We  did  find  one  term  at  which 
Judge  Leayitt  was  not  on  the  bench,  but  it  must  be  added  that 
it  appeared  from  the  journal  that  at  that  very  time,  though  un- 
able to  leave  his  distant  residence,  he  was  busily  engaged  in 
hearing  cases  '  at  chambers.'  Where  shall  we  find  another  in- 
stance of  faithful  service  so  long  continued  and  so  punctually 
performed?  Bat  this  is  not  all.  The  question  is  not  merely 
how  long,  but  how  well.  The  answer  to  this  question  needs  no 
reference  to  the  journal,  no  profert  of  the  record.  I  stand  here 
as  a  living  witness,  surrounded  by  a  cloud  of  witnesses,  to  give 
the  answer. 

'<The  judicial  station  requires  something  more  than  long  con- 
tinued services.  It  requires  diligent  study,  patient  attention, 
strict  impartiality,  purity  of  life,  social  as  well  as  official,  good 
temper,  and  courteous  demeanor.  I  have  practiced  the  law  for 
many  years  and  in  many  courts,  and  I  can  say,  without  hesita- 
tion, that  I  have  never  practiced  before  any  judge  in  whom 
these  virtues  were  more  fully  illustrated. 

"  After  the  long  career  of  public  duty,  our  venerable  friend 
retires  to  private  life  without  a  stain  upon  the  judicial  ermine. 
In  a  few  days  another  judge  will  sit  in  his  accustomed  seat. 
Let  us  hope  that  the  coming  man  may  enjoy  as  long  a  career  of 
usefulness,  and  earn  as  good  a  title  to  the  respect  and  affection 
of  the  bar  as  his  predecessor." 

Ma.  Stanbebt  then  proposed  the  first  regular  toast  of  the 
evening,  as  follows:  "  Our  Honored  Chiest" 
In  response.  Judge  Leavitt  said : 
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BBHABKS  OF  JUDOS  LEAYITT. 

**  Mb.  Pbbsidbnt  and  Gentlemen  :  I  have  often,  in  the  course 
of  my  life,  had  occasion  to  wish  that  I  had  some  of  the  powers  of 
an  orator.  I  regret  to  say  that  this  high  qnalification  has  never 
pertained  to  me,  and  now  I  feel  greatly  embarrassed  and  very 
mach  at  a  loss  to  respond  in  fitting  terms  to  the  kind  utterances 
of  my  learned  and  excellent  friend,  the  president  of  this  meet- 
ing, and  the  sentiments  contained  in  the  toast.  It  was  the  re- 
mark of  the  celebrated  Edward  Burke,  the  English  statesman 
and  philosopher,  that  the  legal  profession  had  a  contractile  in- 
fluence upon  the  intellect,  as  well  as  upon  the  social  a£Pections. 
This  language,  of  course,  was  made  applicable  to  the  English 
bar.  The  learned  orator  had  never  known  much  about  American 
lawyers.    [Applause.] 

**  It  affords  me  great  pleasure  to  utter  upon  this  occasion  tny 
entire  dissent  from  the  opinion  expressed  by  the  eminent  Mr. 
Burke,  in  regard  to  the  bar  of  this  country.  From  my  long  asso- 
ciation and  intercourse  with  them,  I  have  every  reason  to  believe, 
and  to  infer  that  the  sentiment  uttered  by  the  distinguished 
statesman  to  whom  I  have  referred,  has  no  application  to  the 
bar  of  the  United  States.  There  is  not  only  the  mental  qualifi- 
cations and  accomplishments  belonging  to  the  American  bar 
which  pertain  to  any  other  calling  or  profession,  even  of  the 
highest  literary  order,  but  in  point  of  moral  qualities  they  are 
not  inferior  to  other  classes  and  descriptions  of  persons.  If  I 
needed  an  evidence  of  the  truth  of  my  own  position  in  this 
regard,  I  think  I  might  properly  point  to  the  present  assembly 
and  the  occasion  upon  which  they  have  met.  Tou  are  not  here, 
my  friends,  to  celebrate  or  memorialize  the  incoming  of  a  new 
judge  to  an  official  position.  Tou  are  not  here  under  circum- 
stances that  show  you  to  be  actuated  by  selfish  or  interested 
motives.  Tou  are  here  simply  to  commemorate  the  fact  that 
an  old  gentleman  who  has  been  very  long  upon  the  bench  is 
about  to  retire  from  that  office,  to  civil  life,  to  a  place  and  a 
position  where  he  can  never  hope  to  exercise  any  official 
patronage  or  to  confer  favors  upon  others,  professional  or 
otherwise.  In  other  words,  you  are  doing  honor  to  an  ancient 
judge  without  expectation  of  favor  from  his  hands  hereafter.  I 
allude  to  this  fact  to  show  that  your  conduct  upon  this  occasion 
is  entirely  devoid  of  any  selfish  motive  or  incentive,  and  hence  I 
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derive  the  argament  that  there  is  no  defect  in  the  heart  of  the 
American  bar.    [Applanse.] 

''  Grentlemen,  the  compliment  which  has  been  attered  by  my 
excellent  and  long  known  friend,  the  president  of  this  meeting, 
is  one  to  which  I  can  not  respond.  He  has  done  me  justice,  and 
more  than  justice.  If  there  is  any  merit  in  a  very  long  jadioial 
life — in  discharging  the  duties  of  a  judicial  station  with  honest 
purposes  and  motives — then  I  grant  that  the  compliment  may 
not  be  undeserved.  If,  however,  it  is  intended  to  accord  to  me 
the  merit  and  the  high  distintion  of  great  learning,  great 
judicial  ability,  then  I  fear  the  compliment  is  not  deserved.  I 
have  always  endeavored  to  hold  the  scales  of  justice  with  a 
firm  and  equal  hand.  [Great  applause.]  I  could  not  claim, 
without  extreme  arrogance,  that  I  have  not  committed  many 
errors  and  mistakes  in  my  judgment.  I  have  no  doubt  that  I 
have ;  but  as  it  is  human  to  err,  I  have  no  right  to  claim  any 
exemption  from  the  common  lot  of  humanity. 

"I  will  remark,  as  the  fact  has  been  referred  to  by  my  learned 
friend,  that  in  July,  1834, 1  first  took  my  seat  upon  the  bench  ot 
the  District  Court.  At  that  time  the  whole  State  of  Ohio  formed 
one  judicial  district,  and  the  courts  were  then  located  at  Colum- 
bus. Up  to  the  time  of  the  division  of  the  State  into  two  diB- 
tricts,  in  1855,  there  was  comparatively  little  business  either  in 
the  Circuit  or  the  District  Courts  of  the  United  States.  My  friend 
will  recollect  distinctly  that  the  more  important  cases  that 
came  before  the  Circuit  Court  prior  to  the  division  of  the  State, 
were  cases  involving  controversies  in  relation  to  the  title  of 
land  in  the  Virginia  military  district;  and  I  may  remark  here 
that  there  were  very  few,  if  any,  cases  which  came  before  that 
court  during  the  period  to  which  I  refer,  in  which  my  learned 
friend  was  not  counsel  on  one  side  or  the  other.    [Applause.] 

*' After  the  year  1865,  when  the  State  was  divided,  and  when 
the  courts  for  the  Southern  District  were  established  in  Cincin- 
nati, a  very  changed  state  of  things  existed.  That  city  being 
the  great  commerical  center  for  the  State,  business  came  like 
an  avalanche  into  both  the  Circuit  and  the  District  Courts,  and 
from  that  period  I  have  been  actively  and  laboriously  employed 
in  the  duties  of  my  station.    [Applause.] 

"  The  District  Court  of  the  United  States,  as  you  are  aware, 
has  exclusive  and  original  jurisdiction  in  all  cases  of  admiralty, 
and  it  has  also  the  same  jurisdiction  in  all  seizures  upon  land, 
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and  all  proceedings  in  rem  against  property  for  forfeiture  for 
violations  of  law.  It  has  the  exclnsive  jarisdiction  of  all  suits 
against  public  defaulters,  and  for  the  recovery  of  debts  due  the 
government.  It  has  concurrent  jurisdiction  with  the  Circuit 
Court  of  the  United  States  in  all  crimes. 

''In  addition  to  the  mattens  of  jurisdiction  to  which  I  have 
nlonred,  tbere  were  occasional  cases  arising  under  the  Fugitive 
Slave  Law — the  act  of  1793  at  first,  and  then  the  act  of  1850. 
In  fact,  there  were  cases  of  this  description,  more  of  them  in  my 
court,  to  be  tried  by  me,  than  I  was  anxious  to  have;  but  it  has 
been  very  well  remarked  that  judges  can  not  choose  the  cases 
which  they  will  pass  upon  or  try. 

''During  nearly  all  the  terms  of  the  Circuit  Court  the  labor 
and  responsibility  of  presiding  devolved  upon  me,  as  the  duties 
of  the  judge  of  the  circuit  did  not  often  permit  him  to  attend 
the  terms  of  that  court. 

"  Without  dwelling  upon  this  subject,  so  far  as  my  learned 
friend  has  given  me  any  credit  for  long  and  laborious  service,  I 
accept  the  compliment,  for  I  think  I  have,  perhaps,  had  a  longer 
judicial  term  of  life,  with  one  or  two  exceptions,  than  any  fed- 
eral judge  under  the  government  of  the  United  States.  I 
know  of  few,  indeed,  that  have  exceeded  me  in  length  of  term. 
[Applause.] 

"  One  remark  further,  gentlemen,  and  I  shall  take  my  seat. 
In  regard  to  my  motives  in  judicial  action,  allow  me  to  say  for 
the  benefit  of  the  fraternity,  that  in  early  life  I  was  forcibly  im- 
pressed with  the  utterance  of  Lord  Mansfield  in  the  case  of 
John  Wilkes,  when,  in  deciding  the  points  of  error  that  were 
made,  he  said :  '  I  love  popularity,  but  it  is  the  popularity  that 
follows,  not  that  which  is  run  after ;  it  is  not  the  popularity  that 
is  gained  without  merit,  and  lost  without  crime.'    [Applause.] 

"  From  the  bottom  of  my  heart,  I  now  express  my  thankftil 
acknowledgments  for  the  compliment  which  it  has  pleased  the 
gentlemen  of  the  bar  of  the  Southern  District  of  Ohio  to  pay 
me  upon  this  occasion."    [Loud  and  prolonged  applause.] 

To  a  toast,  "  The  Early  Lawyers  of  Ohio,''  Judge  C.  D.  Coffin 
responded : 
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BESPONSB  OF  JUDOS  COFFIN. 

"I  think  it  well  to  remember  on  occasions  like  this,  where 
friendly  greetings  are  had  among  the  bar,  the  early  lawyers  of 
Ohio.  Bat  who  can  describe  them,  or  who  can  speak  of  their 
characters?  The  records  of  the  bar  are  meager.  The  reputation 
of  a  lawyer  is  almost  always  confined  to  the  neighborhood  of  his 
practice,  and,  though  he  may  be  ever  so  learned,  and  brilliant, 
and  devoted  to  his  profession,  he  is  but  little  known  beyond  his 
daily  walks  in  life.  To  the  brethren  with  whom  he  associates, 
as  he  aids  in  the  administration  of  the  law,  he  is  well  known 
and  properly  appreciated,  but  soon  time,  that  fell  destroyer, 
sends  them  all  hence,  and  the  places  which  knew  them  know 
them  no  more. 

"  I  have  known  many  of  the  older  members  of  oar  profession. 
I  well  recollect  some  of  the  early  judges  when  I  was  a  student, 
and  have  practiced  more  or  less  for  some  years  under  others, 
who,  to  many  of  my  younger  friends,  may  be  called  early  judges. 

<'In  1788,  the  territorial  government  was  formed,  and  three 
Supreme  judges  and  two  Common  Pleas  judges  appointed.  In 
January,  1790,  Hamilton  county  was  established,  and  three 
Common  Fleas  judges  appointed.  In  1802,  the  State  govern- 
ment was  organized,  and  the  first  judges  elected  in  1803.  From 
1802  to  1852 — up  to  the  adoption  of  the  present  constitution— a 
period  of  fifty  years,  half  a  century,  we  have  had  thirty  judges 
of  our  Supreme  Court.  Of  that  number  I  have  had  personal 
acquaintance  with  twen ty -three ;  with  some  slight,  with  manv 
intimate,  and  have  practiced  under  nineteen ;  and  yet  I  hardly 
know  how  to  speak  of  them.  Some  of  them  were  men  of  clear 
and  powerftil  intellect;  some  very  learned;  some  had  tastes  for 
general  literatare;  all  more  than  respectable,  and  the  meager  re- 
ports we  have  of  their  early  decisions  show  that  many  of  them 
deserve  to  rank  high  in  the  profession. 

"The  first  court  in  Ohio  was  held  at  Marietta  on  the  2d  of 
September,  I7887— more  than  eighty-two  years  ago.  A  proces- 
sion was  formed  at  the  Point,  where  most  of  the  settlors  re- 
sided, in  the  following  order :  First,  the  high  sheriff,  with  his 
drawn  sword;  second,  the  citizens ;  third,  the  officers  of  the  gar- 
rison at  Fort  Harmar ;  fourth,  the  members  of  the  bar;  fifth, 
the  Supreme  judges ;  sixth,  the  Governor  and  clergy;  seventh, 
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the  judges  of  the  Court  of  Common  Fleas.  They  marched  up 
a  path  which  had  been  cut  and  cleared  through  the  forest  to 
Campus  Martins  Hall  (the  stockade),  where  the  whole  counter- 
marched, and  the  judges  of  the  Common  Pleas  took  their  seats. 
The  clergyman,  the  Rev.  Dr.  Cutler,  then  invoked  the  divine 
blessing.  The  high  sheriff,  Colonel  Ebenezer  Sproat,  pro- 
claimed, with  his  solemn  oh  yes,  oh  yes,  oh  yeSy  ^  that  a  court 
is  now  here  open  for  the  administration,  of  even-handed  justice 
to  the  poor  and  the  rich,  to  the  guilty  and  the  innocent,  without 
respect  to  persons,  none  to  be  punished  without  a  trial  by  their 
peers,  and  then  in  pursuance  of  the  laws  and  evidence  in  the 
case.' 

<'  Who  were  the  members  of  the  bar  who  formed  the  fourth 
division  of  this  memorable  procession?  I  have  here  no  means 
of  knowing.  The  judges  of  the  Supreme  Court  were  James  M. 
Yarnum,  Samuel  H.  Parsons,  and  John  Armstrong.  Arm- 
strong declined  the  appointment,  and  John  Cleves  Symmes,  so 
well  known  here,  was  appointed  in  his  stead.  Yarnum  and 
Parsons  were  present,  though,  I  think,  Symmes  was  not.  Bufus 
Putnam  and  Benjamin  Tupper  were  the  judges  of  the  Com- 
mon Fleas,  and  occupied  the  bench.  Around  them  were  the 
bar,  ready  to  do  their  duty  in  the  administration  of  even- 
handed  justice  to  the  poor  and  the  rich,  the  guilty  and  the  in- 
nocent, without  respect  to  persons. 

"The  history  of  the  times  speaks  of  that  court  as  being  held 
'with  becoming  ceremonies,'  and  adds,  that  'although  the 
scene  was  exhibited  thus  early  in  the  settlement  of  the  State, 
few  ever  equaled  it  in  the  dignity  and  exalted  character  of  its 
principal  participators.* 

"  In  January,  1790,  Wm.  Goforth,  Wm.  Wells,  and  Wm.  Mc- 
millan  were  appointed  judges  of  the  Court  of  Common  Pleas 
for  Hamilton  county,  and  Israel  Ludlow,  clerk. 

''  Of  the  members  of  the  bar  of  that  day  I  know  but  little. 
Francis  Dunlevy  was  one  of  them;  as  to  the  others,  I  really 
know  nothing.  Burnet  came  in  1796,  Longworth  in  1798,  Stone 
in  1802,  and  Torrence  in  1804. 

"1  have  spoken  of  the  thirty  judges  of  our  State  Supreme 
Court,  under  the  constitution  of  1802,  for  a  period  of  fifty  years. 
As  it  will  occupy  but  a  few  minutes  I  propose  to  repeat  their 
names. 
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"  Supreme  Judges  of  Territory — James  M.  Varnum,  Samuel  H. 
Parsons,  and  John  C.  Sjmmes. 

"  State  Judges  from  1802  to  1852— B.  J.  Meigs ;  Samuel  Hun- 
tington ;  William  Sprigg;  George  Tod;  Daniel  Symmes; 
Thomas  Scott ;  Thomas  Morris  (Senator)  ;  Wm.  W.  Irwin ;  B. 
A.  Brown  (Governor) ;  C.  Pease ;  Jno.  McLean  ;  Jessup  N. 
Couch ;  Jacob  Burnet  (Senator — ^resigned  in  1828)  ;  John  A.  Col- 
let (appointed  in  Burnet's  place)  ;  Charles  H.  Sherman  (died  in 
January,  1829 — Swan  appointed  in  his  place);  Peter  Hitchcock; 
G.  Swan  ;  Elijah  Hay  ward  (Commissioner  of  Land  Office)  ;  E. 
Lane ;  J.  M.  Goodenow  (Eepresentative  in  Congress — ^resigned 
in  1835,  and  Brush  appointed);  Henry  Brush;  LC.  Wright 
(Representative  in  Congress — ^resigned  in  1835) ;  B.  Wood  (Gov- 
ernor) ;  Frederick  Grimke  (elected  in  place  of  Collet) ;  M. 
Birchard  (Commissioner  of  Land  Office) ;  N.  C.  Beed  (in  place  of 
Grimke)  ;  Bd.  Avery;  Bi  P.  Spalding  (Representative  in  Con- 
gress) ;  W.  B.  Caldwell;  R,  P.  Ranney. 

"Judges  of  the  Common  Pleas,  1803^Fir8t  District,  Francis 
Dunlevy;    Second  District,  Wyllis  Selliman;    Third  District, 
Calvin  Pease." 
•  •  •  •  •  •  •  ••■ 

"  Up  to  1823  no  reports  of  cases,  decided  by  the  Supreme  Court, 
had  been  published.  In  that  winter  the  judges  held  a  special 
session  at  Columbus,  and  including  a  few  cases  decided  on  the 
circait,  we  had  the  first  number  of  the  blue  book,  since  knov^n 
as  the  Ohio  and  the  Ohio  State  Reports,  and  numbering  forty- 
eight  volumes. 

"  It  would  take  too  much  time  to  enumerate  the  members  of 
the  bar  who  had  cases  at  the  special  session,  or  what  was  soon 
after  called  the  *  Court  in  Bank.'  Among  others  are  to  be 
found  Swan,  Parish,  Beecher,  King,  Goodenow,  Harris,  Selli- 
man, Hammond,  Ewing,  Culbertson,  Goddard,  Lathrop,  Bond, 
Este,  Wright,  Collier,  Halleck,  Whittlesey,  Stillwell,  N.  Wright, 
Tappan,  Stoddard,  Fales,  Beebe,  Mason,  Wilcox,  Storer,  Loomis, 
Metcalf/  Morris,  Casswell,  Starr,  Giddings,  Nye,  Fox,  Vinton, 
Anthony,  Worthington,  Kennon,  Corwin,  Leavitt,  J.  R.  Swan, 
Benham,  Garrard,  H.  Stanbery,  James  Marsh,  Morris,  Potter, 
and  numerous  others  ;  and  subsequently  the  number  of  jastly 
distinguished  lawyers  increased  throughout  the  State,  so  that 
, every  county  could  count  her  great  advocates. 

'<  Among  other  names  in  our  reports  will  be  found,  as  early  as 
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1826,  the  name  of  Philip  Doddridge.  He  was  born  and  raised 
and  edacated  in  West  Virginia.  .  He  lived  at  Wellsbarg  (then 
called  Charleston),  opposite  Jefferson  connty,  Ohio.  He  died 
at  Washington  in  1832.  He  was  celebrated  for  hie  great  learn- 
ing, splendid  talents,  and  eloquence.  He  had  at  one  time  a 
large  practice  in  Ohio.  I  have  often  witnessed  his  efforts  at 
the  bar." 

[The  above  is  but  a  brief  synopsis  of  Judge  Coffin's  remarks. 
They  were  interspersed  with  numerons  anecdotes  and  illustra- 
tions of  the  men  and  manners  of  fifly  years  ago. — ^Beporteb.] 

Hon.  Jacob  D.  Cox  responded  very  ably  to  the  toast,  "  The 
Bar." 

Mb.  Rufus  EiNa  delivered  an  eloquent  address  upon  ''  The 
Judiciary  of  the  United  States" 

Mb.  Mubat  Halbtead,  editor  of  the  Cincinnati  Commercial, 
an  invited  guest,  appropriately  responded  to  the  toast,  "  TJte 
Press;"  in  conclusion,  stating  'Uhat  he  had  joined  with  very 
great  sincerity  in  this  testimonial  toward  a  gentleman  whose 
name  was  a  synonym  for  all  that  was  honorable  and  upright  in 
the  judiciary.'' 

The  following  letter,  from  a  distinguished  member  of  the  bar, 
since  *<  freed  from  the  toils  which  so  long  pressed  upon  him,"  was 
read,  and  elicited  great  applause : 

\ 

LETTSB  FBOM  HOOKING  H.  HUNTEB. 

"  Lancastbb,  O.,  March  27, 1871. 

"  My  Dear  Sir :  I  truly  regret  that  business  engagements  place 
it  out  of  my  power  to  participate  in  the  entertainment  on  Thurs- 
day, to  be  given  as  a  testimonial  of  esteem  and  regard  to  our 
venerable  friend.  Judge  Leavitt,  on  -the  occasion  of  his  retire- 
ment from  the  bench. 

'*  I  acknowledge  myself,  within  the  terms  of  your  letter,  to  be 
one  of  those  who  have  been  '  longest  associated,'  professionally, 
in  the  exercise  of  his  judicial  functions,  with  the  judge,  extend- 
ing, in  fact,  throughout  the  whole  period  of  his  service.  And 
I  assure  you  it  would  be  very  gratifying  to  me  to  be  with  the 


416  APPENDIX. 


brethren  in  the  ezpresaion  of  their  approbation  of  his  ofScial 
life,  now  about  to  be  brought  to  a  close.  It  has  been  pure  and 
faultless  in  purpose  Just,  upright,  impartial,  diligent;  and  now, 
at  the  advanced  period  of  life  which  he  has  attained,  it  is  my 
wish  to  assure  him  that  I  hope  he  maj  enjoy  many  happy  days 
and  years  of  life,  freed  from  the  toils  which  have  so  long  pressed 
upon  him,  and  when  the  end  cometh  that  it  may  be  to  enter 
upon  a  new  life  of  endless  felicity. 

"  Hoping  the  occasion  may  be  one  to  be  followed  by  grateful 
recollections,  I  am,  very  respectfully, 

"Your  obedient  servant, 

"  H.  H.  HUNTBB." 

To  W.  M.  Batematiy  Esq. 

[The  Hon.  William  S.  Gboesbeok  was  called  upon  to  respond 
to  the  toast,  "  The  Constitution  of  the  United  States."  Although 
the  subject  was  one  not  at  that  time  and  place  especially  appro- 
priate, full  justice  to  the  occasion  requires  that  his  speech  be 
presented.  In  style,  a  model — in  sentiment,  patriotic — ^it  has 
few  superiors. — Bbpoeteb.] 

SPBBOH  OF  HON.  WILLIAM  S.  OBOESBEGK. 

"  It  is  a  great  satisfaction  to  have  any  right  we  value,  clearly 
defined  and  put  down  in  writing.  If  we  make  a  contract  of 
any  importance  we  want  it  in  writing.  How  we  cherish  the 
deed  that  makes  good  our  right  to  the  home  where  we  dwell. 
We  feel  that  there  is  insecurity  and  uncertainty  about  any  rights 
which  have  not  been  affirmed  and  carefully  certified.  It  is  of 
inestimable  importance  to  a  people,  that  their  sacred  rights  of 
life  and  freedom,  their  personal  and  political  rights,  and  the 
methods  of  administration  that  are  to  affect  them,  should  be 
plainly  stated  and  fixed  in  enduring  form.  Tyranny  makes  no 
acknowledgments  and  signs  no  papers.  Absolute  governments 
reject  constitutional  law,  ^nd  but  few  of  the  limited  govern- 
ments, even  of  the  present  day,  are  administered  under  written 
constitutions.  This  brings  me,  Mr.  President,  to  your  toast, 
*  The  Constitution  of  the  United  States.' 

"  It  is  in  writing,  the  whole  of  it.  That  is  a  great  excellence 
which  we  can  not  overestimate.  It  is  the  work  of  distinguished 
patriots  and  sages,  and  the  utmost  care,  and  patience,  and  wis- 
dom have  been  bestowed  upon  its  preparation.    It  lays  the 
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fonndationsof  the  government  on  the  acknowledged  sovereignty 
of  the  people,  and  all  the  saperstrnctnre  is  fitly  framed  to  this 
idea.  Powers  are  necessarily  granted  and  distributed  to  the 
different  departments,  that  they  may  manage  the  interests  con- 
fided to  them ;  bat  they  are  granted  sparingly,  and  are  to  be 
held  and  nsed  as  a  saored  trust.  All  that  remains  are  carefully 
reserved  to  the  States  and  the  people.  The  sovereignty  of  our 
nation  is  no  mystery,  nor  does  it  dwell  at  the  capitol.  We  wear 
it  npon  our  shoulders  as  a  garment.  It  is  with  the  farmer  in 
the  field,  with  the  artisan  at  his  toil,  with  the  shopman  at  his 
desk ;  it  is  here,  at  home,  with  us. 

**  Such  is  the  theory  of  the  constitution  of  the  United  States. 
Nor  is  this  all.  Bemembering  the  wrongs  that  have  been  done 
in  the  past  centuries  under  the  name  of  religion,  established  by 
the  state,  it  declares  that  no  religion  shall  be  established  here^ 
the  conscience  shall  be  free.  Bemembering  how  peoples  have 
been  oppressed,  and  forbidden  to  criticise  or  complain,  it 
declares  that  speech  shall  be  free,  and  the  press  shall  be  free, 
and  all  shall  be  secure  in  their  persons,  houses,  and  effects 
against  unreasonable  search  or  seizure;  the  soldier  shall  not 
dominate  the  man  of  peace;  nor  shall  any  be  wantonly  de- 
prived of  life,  liberty,  or  property ;  and  trials  shall  be  public 
and  by  an  impartial  jury.  But  I  will  not  undertake,  in  a  com- 
pany of  distinguished  lawyers,  to  set  forth  what  is  written  in 
the  constitution.  It  is  enough  to  say,  it  is  framed  in  the  inter- 
ests of  the  people,  and  makes  the  government  theirs  and  subject 
to  their  control. 

"  It  has  brought  us  many  blessings,  and  the  duty  is  upon  us 
all  to  respect,  maintain,  and  preserve  it.  Great  changes  have 
recently  occurred.  War  has  been  among  us  and  done  its  work, 
and  has  done  it  violently.  This  was  to  be  expected,  for  war  is  vio- 
lence, and  but  seldom  marches  by  the  chart  of  the  statute  book ; 
bnt,  nevertheless,  war  legislates.  History  is  full  of  its  enact- 
ments. It  has  legislated  here ;  its  work  is  fixed,  and  let  us  hope 
ended.  We  shall  not  go  backward,  nor  should  we ;  for,  after 
all,  true  democracy  should  be  impartial,  generous,  and  humane. 
Nor  will  we  despond  or  linger  in  the  shadows  of  the  past.  Our 
nation  is  yet  young.  The  future  is  still  bright  before  us  and 
summons  us  to  renewed  labor.  The  constitution  remains — 
an  excellent  constitution;  the  country  remains — a  glorious 
country." 
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CIRCUIT  COURT  OF  THE  UNITED  STATES, 


SouTHBRN  District  op  Ohio, 


ASOPTSD 


APRIL  TERM,  1888, 


-with  subsbqubnt  orders  op  thb  court. 


ADJOUBNBD  AND  SPECIAL  TERMS.* 

Unless  otherwise  ordered,  there  shall  be  held  an  adjourned 
term  of  the  Circait  Court  on  the  third  Tuesdays  of  February, 
June,  and  December,  at  which  all  process  may  be  made  return- 
able and  any  judicial  business  be  transacted ;  to  which  end  a 
grand  or  petit  jury  may  be  ordered,  if  there  be  occasion  there- 
for. Should  both  the  Judges  fail  to  attend  at  any  such  Term, 
all  process  and  proceedings  shall  be  continued,  of  course,  to  the 
next  Term,  whether  general  or  adjourned.  Should  special 
Terms  be  ordered,  they  shall  be  ordered  to  commence  on  the 
same  day  as  before  specified  for  adjourned  Terms,  and  the  liens 

*  The  regular  Terms  of  the  Circuit  and  District  Gourts  are  began  and 
held  on  the  third  Tuesdays  of  April  and  October  of  each  year,  by  direction 
of  an  act  of  Congress,  approved  February  10,  1856. — Bsfobtsb* 
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of  all  jadgments  and  decrees  entered  at  such  special  Terms 
shall  take  effect  firom  the  first  day  thereof. 

By  yirtne  of  section  2  of  the  act  of  July  4,  1840,  special 
sessions  of  the  Circuit  Court  of  the  United  States,  for  the 
Southern  District  of  Ohio,  are  appointed,  to  commence  and  be 
held  at  the  Court«House,  in  Cincinnati,  on  the  third  Tuesdays 
of  February,  June,  and  December,  in  each  year,  for  the  transac- 
tion of  such  business  as  is  authorized  by  the  above  section.— 
Rule  I. 

That  so  much  of  the  present  rule  as  requires  a  special  and 
adjourned  Term  of  this  Court,  on  the  third  Tuesday  of  Decem- 
ber and  the  third  Tuesday  of  February,  be  rescinded,  and  in- 
stead of  said  terms,  there  shall  be  a  special  and  adjourned  Term 
on  the  third  Tuesday  of  January  in  each  year. — Ordered,  Octo- 
ber 28, 1862. 

That  all  orders  or  rules  appointing  special  or  adjourned  Terms 
of  this  Court,  except  that  authorized  to  be  held  on  the  third 
Tuesday  of  June  in  each  year,  be  rescinded. — Ordered,  October 
24, 1863. 

That  the  special  Term  of  this  Court,  set  for  the  first  Tues- 
day of  June  annually,  be  and  the  same  is  hereby  abolished. — 
Ordered,  April  2, 1867. 


ADMISSION,    INSPECTION,    AND    PEODUCTION    OP 
DOCUMENTS  AND  OFFBE  OF  COMPEOMISE.* 

The  provisions  of  the  '<  Code  of  Civil  Procedure  of  the  State 
of  Ohio,"  in  relation  to  the  admission,  inspection,  and  produc- 
tion of  documents,  and  in  relation  to  an  offer  to  compromise, 
are  adopted  as  rules  of  this  Court,  so  far  as  the  same  are  appli- 
cable, and  subject  to  the  discretion  of  the  Court  in  special 
eases. — Rule  VIL 

*B7  act  of  Oongress  of  September  24,  1789,  the  courts  of  the  Unitod 
States  have  power  in  the  trial  of  actions  of  law,  on  motion  and  doe  notice 
being  given,  to  require  parties  to  produce  books  or  writings  in  their  pos- 
session or  power  which  contain  evidence  pertinent  to  the  issue.— Bxfobtsb. 
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ADVBBTISING. 

The  Marshal  shall  not  be  required  to  advertise  the  sale  of 
property  upon  execution,  or  other  process,  until  the  printer's 
charge  for  the  publication  of  notice  is  advanced  or  secured  to 
the  satisfaction  of  the  Marshal. — Bule  J^IIL 

That  the  fourth  of  the  rules  of  this  Court  in  admiralty  cases 
be  so  amended,  as  that  all  notices  required  to  be  published  in  a 
newspaper  or  newspapers  shall  be  published  for  six  (6)  days 
consecutively  in  some  one  of  the  daily  papers  of  Cincinnati,  in 
which  such  notices  are  now  required  to  be  published. — Ordered^ 
Beptember  3, 1867. 


APPEALS. 

Appeals  in  admiralty  from  the  Circuit  to  the  Supreme  Court 
shall  be  taken  in  the  same  manner,  and  within  the  same  time, 
as  appeals  from  the  District  to  the  Circuit  Court,  except  that 
there  shall  be  no  new  allegations  or  proofs,  and  no  prayer  for 
different  relief. 

With  a  view  to  provide  for  the  certifying  up  of  testimony,  in 
case  of  appeal,  the  Court  shall,  unless  otherwise  agreed  by  the 
parties,  cause  all  oral  testimony,  as  the  trial  progresses,  to  be 
taken  in  writing,  either  by  the  Judge,  the  Clerk,  or  a  Com- 
missioner designated  for  that  purpose,  the  cost  of  which  shall 
1)0  taxed  in  the  bill  of  costs.  And  such  testimony  shall  stand 
upon  the  same  footing  as  depositions,  and  be  certified  up  ac- 
cordingly. But  except  upon  special  order  of  the  Court  founded 
on  peculiar  circumstances,  no  oral  testimony  will  be  heard  on 
appeals  in  admiralty. 

Upon  written  application  to  the  Court  from  which  the  appeal 
is  to  be  taken,  proceedings  in  execution  may  be  suspended, 
until  the  time  for  perfecting  the  appeal  shall  have  elapsed. 

The  amount  of  security  to  be  given  by  the  appellant  shall  be 
fixed  by  the  Court  from  which  the  appeal  is  taken,  and  its  suf- 
ficiency shall  be  approved  by  the  Court,  if  given  in  Term  time, 
otherwise  by  the  Clerk. — Rule  XL 

See  Niw  Bulis  published  by  Supreme  Court,  page  452. 


422  APPENDIX. 


ATTOENBYS  AND  COUNSBLOES. 

That  hereafter  all  gentlemen  of  the  Bar,  practicing  either  in 
the  Circuit  or  District  Oparte,  shall  sabscribe  their  names  to  a 
Boll  of  this  Bar,  to  be  provided  by  the  Clerk,  and  that  no  per- 
son shall  be  permitted  to  sabscribe  said  Boll,  unless  he  shall 
have  complied  with  the  rule  of  this  Court  respecting  the  ad- 
mission of  attorneys  and  counselors.  It  is  further  ordered  that 
a  fee  of  five  dollars  be  paid  to  the  Clerk  by  each  connselcr 
subscribing  said  Boll. — Ordered^  January  6, 1864. 


BAIL. 

That  no  attorney  or  counselor  at  law,  or  any  clerk  of  this 
Court,  or  Marshal  or  his  deputies,  shall  be  received  as  bail  or 
security  in  any  cause  or  matter  in  this  Court,  and  that  no  attor- 
ney or  counselor  at  law  be  summoned  to  serve  on  any  Grand 
or  Petit  jury. — Ordered^  November  6,  1862.  • 


BAILIFFS. 

That  the  Marshal  be  and  he  is  hereby  authorized  to  employ 
not  more  than  four  bailiffs  to  attend  upon  each  general  Term 
of  the  Circuit  and  District  Courts ;  and  not  more  than  three  at 
each  special  Term  of  said  Courts ;  this  order  to  take  effect  from 
the  first  day  of  this  Term.— Ordered^  May  10, 1862. 


CALJi  OF  THE  DOCKET. 

At  least  thirty  days  before  each  reguUr  Term,  and  ten  days 
before  each  special  and  adjourned  Term,  the  Clerk,  under  the 
direction  of  the  District  Judge,  shall  assign  all  causes  on  the 
Docket  which  sti^nd  for  tri^l  or  argument^  including  oaaee  in 
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chancery,  for  particular  days,  on  which  days  the  caases  so  as- 
signed shall  be  taken  np  and  decided,  unless  cause  be  shown 
for  a  continuance  or  postponement;  a  postponement  of  the 
cause  shall  place  it  at  the  foot  of  the  Docket. 

All  actions  upon  Notes,  Bills,  Bonds,  Accounts,  etc.,  which 
the  plaintiff  shall  cause  to  be  marked,  at  the  time  of  issuing 
process,  as  ^*  collection  case,"  shall  be  transferred  to  a  separate 
Docket  by  the  Clerk,  and  all  such  cases  in  default  for  plea  or  at 
issue  shall  be  called  for  trial  and  judgment  on  the  second  day 
of  each  term  and  on  every  Monday  thereafter  during  the  Term, 
and  should  the  business  require  it,  during  the  succeeding  days 
of  the  week.  But  such  cases  shall  be  removed  for  trial  in  their 
regular  order  on  the  Docket  on  the  showing,  by  the  affidavit  of 
the  defendant,  his  agent  or  attorney,  setting  forth  a  meritorious 
defense,  and  its  nature,  and  such  reasons  for  delay  as  would 
ordinarily  entitle  the  party  to  a  continuance.  Mere  collection 
eases,  as  to  which  there  is  no  valid  defense,  may  be  disposed  of 
by  calling  a  jury  instanter,  and  Counsel  may  be  interrogated, 
npon  their  honor,  as  to  the  fact  of  a  valid  defense.  Cases  which 
have  been  upon  the  Docket  for  four  general  Terms  shall  be 
stricken  therefrom,  unless  good  cause  shall  be  shown  to  the 
contrary. — Bute  F. 

That  if  on  the  call  of  the  cases  assigned  for  a  particular  day 
of  the  Term,  counsel  shall  fail  to  appear  and  answer  in  any 
case,  it  shall  be  continued,  or,  if  liable  to  be  dismissed  under 
any  rule  of  Court,  the  dismissal  shall  be  entered ;  and  such  con- 
tinuance or  dismissal  shall  be  set  aside  only  for  cause  shown. — 
Ordered,  March  19, 1867., 


CERTIFICATE  OP  DIVISION  OF  OPINION. 

In  all  cases,  civil  and  criminal,  in  which  the  Judges  of  the 
Circuit  Court  shall  differ  in  opinion,  the  statement  of  the  points 
of  disagreement  to  be  certified  up,  shall  either  be  prepared  by 
the  Court  or  by  Counsel,  under  the  direction,  and  with  the 
sanction  of  the  Court,  as  the  Court  shall  prefer.  And  this  shall 
in  all  cases  be  done  during  the  Term  in  which  the  disagree- 
ment takes  place. — BtUe  XIL 
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GOMMISSIONBBS  AND  HASTEBS  IN  OKANCBBT. 

That  hereafter  no  affidavit  or  deposition  shall  be  taken  by 
any  Commissioner  or  Master  in  Chaneery  of  this  Ck>art,  or  any 
other  officer,  to  be  nsed  in  any  case  in  this  Court,  in  whioh  Bach 
Commissioner,  Master  in  Chancery,  or  other  officer  is  employed 
or  interested  as  coansel  or  attorney. — £ule  XX. 

That  accoants  of  Commissioners  of  this  Court  against  the 
United  States,  for  their  fees  for  per  diems  and  on  sabpenas  and 
other  writs,  in  criminal  cases,  will  not  be  certified  to  by  either 
of  the  Jadges  of  this  Coart,  unless  it  shall  have  been  previonaly 
certified  by  the  District  Attorney  of  the  United  States  for  this 
District,  that  the  ease  was  a  proper  one  for  inquiry  by  the 
Commissioner,  and  shall  signify  his  assent  that  prooeu  iesae, 
and  that  Witnesses  shall  be  subpenaed. — Ordered^  October  26, 
1863. 

That  all  appointments  of  Masters  and  Examiners  in  Chan- 
cery heretofore  made  by  this  Court,  excepting  those  made  in 
special  cases,  and  for  special  purposes,  be  and  the  same  are  hereby 
revoked.— Order6<i,  October  30^  1863. 

That  Aaron  P.  Ferry,  John  L.  Miner,  Charles  P.  James,  and 
Alexander  Todd,  Esquires,  be  and  they  are  hereby  appointed 
Masters  and  Examiners  in  Chancery  in  all  cases  on  the  Equity 
side  of  this  Court,  not  included  in  the  exception  stated  in  the 
foregoing  rule. — Ordered^  October  30, 1863. 

That  Lewis  H.  Bond  be  and  he  is  hereby  appointed  Kaster 
Commissioner  and  Examiner  in  Chancery,  to  whom  all  cases  m 
this  Court  requiring  a  reference  to  a  Master  or  Examiner  shall 
be  referred,  unless  otherwise  ordered  by  the  Court.  Ordered, 
that  the  Clerk  notify  said  Bond  of  his  appointment,  and  that 
he  be  required  to  take  an  oath  of  office,  and  file  with  the  Clerk 
the  proper  evidence  of  such  oath. — Ordered^  June  4, 1870. 
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OONTINUANOBS. 

At  the  close  of  each  general,  adjourned,  and  special  Term, 
all  cases  not  otherwise  disposed  of  shall  be  continaed  of  coarse, 
and  without  any  order  to  that  effect.  When  application  is  made 
by  either  party  for  a  continuance,  it  shall  be  accompanied  by  a 
sworn  statement  of  the  party,  or  a  professional  statement  of 
his  Counsel,  in  writing,  unless  the  opposing  Counsel  shall  con- 
sent to  an  oral  statement,  in  which  latter  case  the  fact  shall  be 
noted  in  the  Journal  entry,  and  in  either  case  the  statement 
shall  specify  the  causes  of  continuance.  Such  application  shall 
be  made  at  the  first  call  of  the  Docket,  unless  there  be  good 
reason  for  postponing  it,  and  if  made  afterward,  such  reason 
shall  be  included  in  the  statement.  If  a  continuance  shall  be 
ordered,  it  shall  be  upon  such  conditions,  as  to  costs,  or  other- 
wise, as  the  Court  shall  deem  just.  Continuances,  of  course, 
shall  be  to  the  next  Term,  whether  general,  adjourned,  or  special. 
Continuances,  by  special  order,  shall  be  to  ^he  next  general, 
adjourned,  or  special  Term,  or  to  any  other  Term,  as  may  be 
designated  in  the  order. — Bute  VL 

That  if  on  the  call  of  the  cases  assigned  for  a  particular  day 
of  the  Term,  counsel  shall  fail  to  appear,  and  answer  in  any 
case,  it  shall  be  continued,  or,  if  liable  to  be  dismissed  under 
any  rule  of  Court,  the  dismissal  shall  be  entered ;  and  such  con- 
tinuance or  dismissal  shall  be  set  aside  only  for  cause  shown.— 
Ordered,  March  19, 1867. 

That  hereafter,  in  all  applications  for  continuance,  by  either 
party,  on  the  grounds  of  the  absence  of  a  material  witness  or 
witnesses,  the  party  making  such  application  shall  state  not 
only  the  materiality  of  the  testimony  of  the  witness  or  wit- 
nesses, but  also  the  facts  he  expects  to  prove  by  such  absent 
witness  or  witnesses. — Ordered,  October  11, 1869. 


■  « 


■V. 
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DEPOSITIONS. 

That  excepting  in  those  cases  in  which  the  act  of  Congress 
prescribes^  a  different  rule,  depositions  may  be  opened  by  the 
Clerk,  at  the  request  of  either  of  the  parties  or  their  attonieTS, 
at  any  time  after  the  same  are  filed. — Rule  JlVIL 


BJBCTMBNT. 

In  place  of  the  consent,  rule,  and  plea  formerly  used,  the  de- 
fendant shall  file  his  plea,  specifying  for  what  premises  he  in- 
tends to  defend,  admitting  possession  thereof  at  the  commence- 
ment of  the  suit,  confessing  the  lease,  entry,  and  oneter,  and 
pleading  that  he  is  not  gniity  of  the  trespass  alleged  in  the 
declaration.  Otherwise  he  shall  be  considered  in  default.  Bat 
no  judgment  by  default  shall  betaken  against  the  casual  ejector, 
until  at  least  forty  days  after  the  service  of  the  declaration  and 
notice  upon  the  tenant  in  possession.  In  all  cases  the  plaint- 
iff's counsel  shall,  on  written  demand,  make  known  to  the  de- 
fendant's counsel  the  residence  of  every  lessor  from  whom  a 
demise  is  laid  in  the  declaration. — Rule  JT. 


BVIDBNCB.* 

Interest  in  the  event  of  a  suit  shall  not  render  a  witness  in- 
competent, unless  he  be  a  party  to  the  suit.  It  having  been 
the  usage  of  this  Court  to  receive  Depositions  taken,  on  notice 
under  the  Statutes  of  the  State,  such  usage  is  not  abrogated  hj 
the  rules  adopted  by  this  Court. 

In  all  cases  where  witnesses  are  summoned  on  behalf  of  a 
defendant  in  a  criminal  case,  where  the  costs  of  such  witnesses 

*  By  act  of  Congress  of  July  6,  1862,  the  laws  of  the  SUte  in  whicb  tbo 
court  shall  be  held  are  the  rules  of  decision  as  to  the  competency  of  ^^ 
nesses  in  the  courts  of  the  United  States  in  trials  at  common  la^,  in  H^^^^ 
and  admiralty.— BiPOBTXB. 
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are  to  be  charged  to  the  TTnited  States,  the  Clerk,  before  iftsa- 
iD^  the  snbpenas,  shall  make  special  inquiry  of  the  Counsel  or 
party  as  to  what  points  the  witnesses  are  summoned  to  testify, 
and  not  more  than  two  witnesses  shall  be  summoned  to 
establish  the  same  facts,  except  as  to  general  character,  to  sup- 
port which  three  witnesses  may  be  summoned. 

No  Attorney  of  Record  in  any  case  brought  in  this  Court 
shall  be  entitled  to  mileage  and  per  diem  compensation  as  a 
witness,  unless  by  special  order  of  the  Court. — Bule  VIIL 


EXCEPTIONS. 


That  executions  [exceptions]  to  the  form  and  manner  of  tak- 
ing and  returning  depositions,  including  the  proof  of  the  official 
character  of  the  person  taking  them,  shall  be  filed  in  the 
Clerk's  office  at  least  one  day  before  the  case  is  called  for  trial ; 
and  unless  so  filed,  shall  be  held  as  waived. — Rule  XXL  Or- 
dered^ January  12, 1860. 


EXECUTION. 

That  the  Clerk  of  this  Court  be  authorized  to  issue  execution 
for  the  collection  of  any  costs  due  to  an  officer  of  the  Court  for 
more  than  sixty  days  after  the  rendition  of  judgment  or  de- 
cree.— Rule  XVL 

That  the  Marshal,  upon  receiving  moneys  on  execution  de- 
crees, or  orders  of  sale,  pay  the  same,  except  his  own  costs,  into 
the  Court,  to  the  Clerk  thereof;  the  Clerk  shall  thereupon  de- 
posit such  moneys,  except  his  own  costs,  as  may  be  directed  by 
the  District  Judge,  causing  the  depository  to  specify  the  case 
in  which  the  same  was  received,  and  the  same  shall  be  drawn 
upon  the  check  of  the  Clerk,  countersigned  by  the  District  or 
Circuit  Judge,  and  not  otherwise. — Ordered,  October  23, 1862. 

That  executions  on  judgments  entered  in  collection  cases, 
shall  be  returnable  on  the  first  day  of  the  next  Term  of  the 
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Oonrt,  if  thirty  days  shall  intervene  before  the  return  day; 
otherwise  sach  ezecation  shall  be  returnable  on  the  first  day  of 
the  next  saeoeeding  Term. — Ordered,  November  18, 1862. 


INDICTMENTS. 

That  where  Indictments  are  now  pending  or  may  be  beroafter 
found,  the  Olerk  of  this  Court  will  furnish  to  the  defendant  a 
copy  of  the  Indictment  against  him  before  he  is  required  to 
plead. — Rule  XXII. 


JUBOBS.* 

At  least  thirty  days  previous  to  each  general  Term  of  the 
Circuit  Court,  the  Clerk  and  Marshal  shall  deposit  in  a  box,  on 
separate  slips  of  paper,  the  names  of  one  hundred  men  in  the  Difl" 
trict,  having  the  qualifications  of  Jurors  in  the  State  Courts, 
from  which  they  shall  draw  fifteen  to  be  inserted  in  the  venire 
for  Grand  Jurors,  if  ordered,  and  twenty -four  for  Petit  Jurors; 
and  the  Marshal  shall  serve  the  persons  thus  designated,  either 
personally  or  by  written  notice,  at  least  five  days  before  the  re- 
turn day  mentioned  in  the  venire.  When  the  r^ular  panel  is 
not  full,  the  deficiency  may  be  supplied  by  talesmen,  or  by  a 
special  venire  to  be  filled  up  by  the  Court,  as  may  be  deemed  most 
conducive  to  justice.  At  least  thirty  days  before  each  adjourned 
and  special  Term,  the  Clerk  and  Marshal  shall,  unless  other- 
wise ordered,  draw  from  the  box  the  names  of  twelve  persons 
to  serve  as  petit  jurors  at  the  next  adjourned  and  specif  Term, 
who  shall  be  summoned  as  required  by  the  foregoing  rule. 

Whenever  in  any  civil  suit  or  criminal  prosecution,  tried  in 
this  Court,  it  shall  become  necessary  to  summon  a  talesman  or 
talesmen,  either  party  may  make  a  summary  application  to 
the  Court  to  issue  a  venire,  and  the  Court,  when  so  requested, 
shall,  as  a  matter  of  course,  immediately  issue  a  venire  contain- 

*fiy  act  of  Congress  of  July  15,  1870,  the  compensation  of  Joron  in  the 
courts  of  the  United  States  was  inoreased  f^om  %\M  to  $3  per  dsy*— 

BXPOBTXB. 
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ing  the  Dames  of  so  many  discreet  and  suitable  persons,  having 
the  qualifications  of  electors,  as  the  Court  shall  deem  expedient. 
Bat  if  no  such  application  shall  be  made,  the  Marshal  shall 
summon  talesmen  as  heretofore. — BiUe  IV. 

That  if  any  person  lawfhlly  summoned  to  attend  as  a  Grand 
Juror  at  this  Court,  shall  fail  to  be  present  at  the  opening 
thereof,  at  the  Term  for  which  he  is  so  summoned,  a  writ  of  at- 
tachment shall  be  issued  against  said  Juror,  returnable  forth- 
with, in  order  that  he  be  properly  dealt  with  as  for  a  contempt 
of  CouH.— Ordered,  October  22,  1862. 

That  if  any  person  summoned  as  a  Grand  or  Petit  Juror  in 
this  Court,  shall  fail  to  attend  according  to  the  command  of  the 
process,  unless  excused  before  the  commencement  of  the  Term 
at  which  he  is  required  to  attend,  for  a  reason  satisfactory  to 
the  Judge,  a  rule  shall  be  entered  and  served,  requiring  him, 
within  ten  days,  to  show  cause  why  he  should  not  be  fined  or 
otherwise  dealt  with  as  for  a  contempt  of  Court. — Ordered^ 
March  19, 1867. 

That  hereafter  when  any  party  to  a  suit  in  this  Court,  or  any 
claimant  in  any  case  under  the  internal  revenue  laws,  shall  de- 
mand a  special  jury,  the  cost  of  summoning  such  jury  and  the 
compensation  of  the  jurors  shall  be  paid  by  the  party  or  claim- 
ant making  such  demand. — Ordered,  December  23, 1868. 

That  whenever  a  struck  jury  shall  be  ordered,  a  Judge  shall 
proceed,  with  the  assistance  of  the  Clerk,  to  select  fh)m  the 
qualified  electors  of  the  district  forty  persons  impartial  between 
the  parties.  It  shall  be  the  duty  of  the  Clerk,  without  delay, 
to  give  four  days'  notice  to  both  parties  or  their  attorneys  of 
record,  of  the  time  of  striking  such  jury,  furnishing  to  each 
party  or  his  attorney  of  record,  at  the  same  time,  a  list  of  the 
names  so  selected,  and,  at  the  time  designated,  the  Clerk  shall 
attend  at  his  office,  when  the  party  demanding  such  jury,  his 
agent,  or  attorney,  shall  first  strike  off  one  of  the  names  from 
the  list,  and  the  opposite  party,  his  agent,  or  attorney  another, 
and  so  alternately,  until  each  shall  have  stricken  off  twelve; 
and  if  either  shall  not  attend  in  person  or  by  attorney,  or,  at- 
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teDdiDg,  shall  refose  to  strike,  it  shall  be  the  duty  of  the  Clerk 
to  strike  for  the  party  not  attending,  or  attending  and  refusing 
to  strike ;  and  when  twelve  names  shall  be  stricken  off  by  or 
for  each  party  aforesaid,  the  Clerk  shall  make  a  list  of  the 
names  of  the  remaining  sixteen  persons,  and  certify  the  same 
to  be  the  jurors  for  the  trial  of  such  cause,  and  a  venire  facias 
shall  issue  to  summon  the  persons  named,  and  upon  the  trial  of 
the  cause  the  jury  shall  be  called,  and  in  the  order  in  which 
they  stood  upon  the  list  at  the  time  of  striking  the  jnry,  and 
the  first  twelve  of  those  who  shall  appear,  and  are  not  chal- 
lenged for  cause  or  set  aside  by  Court,  shall  be  the  jury  to  tiy 
such  issue ;  but  if  the  jury  of  twelve  shall  not  remain  from  the 
sixteen  jurors  so  selected,  the  panel  shall  be  filled  up  in  the 
manner  provided  for  under  the  rules  of  Court  in  other  cases. 
Provided^  that  in  any  cause  upon  indictment  or  criminal  in- 
formation, the  right  of  the  party  to  strike  from  the  list  afore- 
said shall  be  limited  to  eight  persons  for  each  party,  and  the 
remaining  twenty-four  shall  be  certified  by  the  Clerk  as  the 
list  of  Jurors  struck  for  the  trial  of  the  cause,  and,  as  sach, 
shall  be  summoned  as  aforesaid.  In  civil  cases,  the  party  ask- 
ing for  the  struck  jury  shall  deposit  such  sum  as  shall  be  or. 
dered  by  the  Court  to  defray  the  expense  of  obtaining  it— 
Ordered,  March  31, 1870. 


OATH. 

That  the  rule  prescribing  the  oath  for  admission  to  the  Bar 
of  this  Court  be  rescinded,  and  hereafter  the  following  shall  be 
the  form :  You  do  solemnly  swear  that  you  will  support  and 
defend  the  Constitution  of  the  United  States,  and  that  you  will 
bear  true  faith  and  allegiance  to  the  same,  and  that  you  will 
well  and  faithfully  discharge  your  duties  as  an  Attorney  and 
Counselor  at  law.  Solicitor  in  Chancei^,  and  Proctor  and  Ad- 
vocate in  Admiralty,  to  this  Court  and  your  clients,  according 
to  the  best  of  your  skill  and  understanding,  and  this  you  do  as 
you  shall  answer  to  God. — Ordered,  January  22, 1869. 
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OCCUPANTS. 

• 

That  hereafter  no  person  be  permitted  to  oecapy  either  of 
the  rooms  in  the  third  story  of  this  building,  except  the  mem- 
bers of  the  Court,  the  Clerk  and  his  deputies,  the  District  At- 
torney and  his  assistants,  the  Marshal  and  his  deputies,  and  the 
Grand  and  Petit  Juries  of  this  Court. — Ordered^  April  18, 1862. 


PLEADINGS  AND  DEFAULT. 

For  the  filing  of  Pleadings,  every  second  Tuesday  from  the 
return  day  of  the  writ  shall  be  a  rule  day  until  the  issue  be  made 
up ;  and  a  party  from  whom  a  Pleading  is  due,  neglecting  to 
file  the  same  on  or  before  his  rule  day,  shall  be  in  default.  But 
the  Court  may^  in  Term  time,  grant  shorter  or  longer  rules,  and 
may  allow  de&ults  to  be  opened,  and  Pleadings  filed,  upon 
such  terms  as  to  costs  and  time,  and  upon  such  cause  shown, 
as  may  be  deemed  just.  Proof  of  the  citizenship  of  the  par- 
ties, the  existence  of  any  partnership,  or  the  genuineness 
of  any  signature  alleged  in  the  Pleadings  shall  not  be  re- 
quired, unless  such  alleged  facts  shall  be  denied  in  the  Plead- 
ings and  verified  by  affidavits.  Upon  the  filing  of  any  Pleading, 
it  shall  be  the  duty  of  the  Clerk  forthwith  to  make  a  copy  for 
the  adverse  party,  the  cost  of  which  shall  be  taxed  as  part  of 
the  general  costs  of  the  suit. 

When  the  declaration  shall  be  filed  on  or  before  the  return 
day  of  the  writ,  then  every  second  Tuesday  after  such  re- 
turn day  shall  be  a  rule  day  until  the  issue  be  made  up. — 
Rule  III. 


PRECIPE. 

That  counsel  filing  precipes  for  subpenas  or  other  process, 
shall,  when  practicable,  state  the  residence  of  the  parties  to  be 
served,  or  whore  they  may  be  found,  or,  if  the  process  be  for 
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the  Beizore  of  property,  the  place  where  the  same  may  be  shill 
be  stated.  And  it  shall  be  the  duty  of  the  Clerk,  in  iBBuing  the 
process,  to  set  forth  therein  the  information  as  above  required 
in  the  precipe. — Ordered^  February  3, 1869. 


PKOCBSS. 

For  the  return  of  all  mesne  Process,  eveiy  second  Taeeday 
after  the  issuing  thereof  shall  be  a  rule  day.  When  ten  days 
intervene  between  the  issuing  of  mesne  Process  and  the  next 
rule  day,  it  shall  be  returnable  on  that  day ;  otherwise  on  the 
next  succeeding  Tuesday. 

Final  Process  shall  be  made  returnable  on  the  first  day  of  any 
general,  adjourned,  or  special  Term,  at  the  option  of  the  party 
ordering  it,  expressed  in  his  precipe,  provided  sufficient  time  be 
given  for  the  publication  of  all  notices  required  by  law,  in  the 
premises. 

All  Process,  mesne  and  final,  issuing  from  the  Circuit  Conrt^ 
except  as  t6  the  name  and  style  thereof,  and  with  a  proper 
change  of  the  names  of  places  and  official  designations,  shall 
conform,  as  nearly  as  may  be,  to  the  provisions  of  **  The  Code 
of  Civil  Procedure  in  the  State  of  Ohio,"  both  as  to  the  iBsaing 
and  the  service  thereof,  and  this  shall  include  the  provisions 
of  said  code  entitled  « Provisional  Remedies"  and  << Proceedings 
in  Aid  of  Execution,"  so  far  as  the  same  may  be  applicable. 

If,  for  any  cause,  the  Marshal  can  not  act  in  the  service  of 
Process,  some  other  person  shall  be  specially  designated  by  the 
Court  or  a  Judge  thereof. — Bule  IL 

That  the  second  rule  of  this  Court  be  amended  as  follows: 
Final  process  shall  be  returnable  within  sixty  days  from  tho 
date  of  the  issue  thereof.  And  it  shall  be  the  duty  of  the  Mar- 
shal to  make  a  return  of  such  execution  or  process,  if  fnlly  ^ 
isfied,  within  three  days  after  the  money  shall  have  been  by 
him  collected,  without  waiting  until  the  expiration  of  the  re- 
turn day  of  such  process  or  execution.-^Or<to*6<{,  May  9, 1870. 
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EBOBIVBB. 

That  in  all  cases  in  equity,  in  which  Receivers  are  or  shall 
be  appointed  by  the  Goart  for  any  purpose,  it  shall  be  the  duty 
of  the  Clerk  to  issue,  for  the  use  of  the  Beceiver,  a  copy  of  the 
order  of  appointment,  and  of  all  subsequent  or  other  orders, 
requiring  the  performance  of  any  duty  by  the  Beceiver,  so  far 
as  the  same  may  relate  to  his  duties — the  fees  for  such  copy  to 
be  taxed  as  costs  in  the  case. — Bule  XVIIL 


BBCOBD. 

It  is  ordered  by  the  Court  that  the  Clerk  of  this  Court,  on 
the  filing  in  his  office  of  any  recognizance  for  the  appearance 
of  any  person  to  answer  or  testify  in  criminal  cases,  shall,  as  his 
practice  has  been,  forthwith  record  the  same  in  the  Becord  pro- 
vided for  that  purpose,  and  tax  the  fees  for  such  recording  to 
the  United  States. — Bule  XV. 

That  when  a  cause  in  Chancery  is  settled  by  the  parties,  or 
dismissed  without  prejudice  by  consent  of  parties,  and  a  decree 
for  costs  only  is  entered,  the  parties  may  waive  the  making  of 
a  complete  record,  by  filing  with  the  Clerk  a  written  agree- 
ment to  that  effect,  signed  by  the  parties  or  their  counsel. — 
Ordered,  October  23, 1862. 

That  when  an  action  at  law  is  discontinued,  or  the  plaintiff 
in  such  action  becomes  nonsuit,  no  complete  record  shall  be 
made,  unless  specially  directed  by  the  Court  or  one  of  the 
Judges  MietQot— Ordered,  October  23, 1862. 


SBCUBITT  FOB  COSTS. 

In  all  cases,  the  Clerk  shall  require  an  indorser  for  costs. 
The  following  form  upon  the  precipe,  or  writ,  shall  be  suffi- 
cient: 

«<  I,  A.  B.,  acknowledge  myself  security  for  all  costs  for  which 

29 
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the  plaintiff  may  be  liable  in  this  sait."  And  when  sach  costs 
shall  become  due,  by  defaalt  or  otherwise,  a  judgment  or  de- 
cree may  be  entered  therefor  against  the  security  on  motion 
and  ten  days'  notice. — Bule  IX. 

That  instead  of  personal  secarity  for  costs,  the  plaintiff  may 
deposit  with  the  Clerk  of  the  Court  such  sum  as  the  Clerk  may 
deem  sufficient,  and  the  amount  may  be  increased  from  time  to 
time,  as  the  Court  or  either  of  the  Judges  thereof  may  direct— 
Ordered,  August  4, 1862. 


WITNESSES.* 

That  the  Clerk  issue  certificates  to  witnesses  subpenaed  on 
behalf  of  the  United  States  for  fees  they  are  entitled  to  receive 
from  the  Marshal,  and  that  the  fees  for  issuing  such  certificates 
be  taxed  to  the  United  States. — Bale  XI  Fl 

It  is  hereby  ordered  that  in  conformity  with  the  practice  of 
this  Court,  the  Clerk  shall,  upon  the  receipt  of  a  written  order 
from  the  District  Attorney  to  that  effect,  swear  all  witnesses  to 
testify  before  the  Grand  Jury,  issuing  to  each  one  of  said  wit- 
nesses a  certificate  that  he  has  been  so  sworn ;  and  thereupon 
said  witnesses  shall  be  admitted  to  testify. — Hule  XIX. 

That  so  much  of  the  eighth  rule  as  declares  a  party  to  a  suit 
incompetent  as  a  witness,  be  rescinded,  and  that  so  much  of  the 
Statute  of  Ohio  as  provides  that  a  party  to  a  suit  shall  be  com- 
petent as  a  witness  in  said  cases,  be  and  the  same  is  adopted 
as  a  rule  of  this  Court. — Ordered,  October  3, 1865. 

See  note  to  Evidenob,  page  428. 

That  all  witnesses  in  attendance  at  this  Court  shall  claim 
their  certificates  for  mileage  and  per  diem,  at  the  time  of  their 
discharge  from  such  attendance,  or  within  ten  days  thereafter, 
or  in  default  thereof,  they  shall  forfeit  such  claim,  unless  in 
special  cases  to  be  adjudged  by  the  Court. — Ordered,  November 
23, 1865. 

*By  act  of  CongreBS  of  March  3, 1865,  the  foreman  of  the  grand  Jury  U 
authorized  to  administer  oaths  an4  fi^ffirmations  to  w^fiesses. — Bspoans. 


APPENDIX.  485 


That  the  Clerk  issae  the  necessary  certificates  to  all  witnesses 
Bubpenaed  on  behalf  of  the  United  States,  in  all  causes,  civil 
as  well  as  criminal,  and  when  snch  witnesses  shall  produce  such 
certificates  to  the  Marshal,  the  said  Marshal  is  hereby  ordered 
to  pay  the  same. — Ordered^  October  29, 1866. 


WEIT. 

That  in  issuing  the  writ  in  any  case  marked  Collsotion 
Casa,  the  Clerk  shall  indorse  the  time  at  which  the  plaintiff 
shall  be  entitled  to  a  judgment,  if  no  cause  for  a  continuance  be 
shown,  a  copy  of  which  indorsement  shall,  with  the  writ,  be 
served  on  the  defendant  by  the  Marshal.*— Order€(2,  November 
18, 1862, 


RULES 


or  TBM 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 


Southern  District  of  Ohio, 


9 


AOOPTID 


IN  THE  YEAR  1868. 


>#• 


ABGUMBNT. 

If  either  party  shall  desire  to  be  heard  in  oral  argument,  he 
shall  notify  the  other  party  and  the  Circuit  Jadge,  as  early  tf 
may  be,  and  thereupon  the  Judge  shall  fix  a  time  and  place  for 
such  argument. — Eule  IV. 


BELL  IN  EQUITY. 

These  rules  are  not  intended  to  affect  the  right  given  hj  9^' 
tion  2  of  the  Bankrupt  act  of  March  2, 1867,  to  file  a  bill  in 
equity,  when  that  course  shall  be  preferred.    In  such  oases, 
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these  rales  will  apply  as  far  as  applicable,  and  sach  special  or- 
ders in  addition  will  be  made,  in  each  case,  as  may  be  deemed 
proper. — Bule  VL 


BRIEF. 

The  counsel  for  the  petitioner  at  the  time  of  filing  the  peti- 
tion shall  file  also  a  brief,  setting  forth  the  points  and  authori- 
ties intended  to  be  relied  upon. — Bule  IL 

If  the  counsel  for  the  adverse  party  desire  to  submit  a  brief, 
he  shall  file  it  within  the  time  fixed  for  the  filing  of  the  an- 
swer. 

The  counsel  for  the  petitioner  may  submit  a  closing  brief 
within  a  time  to  be  fixed  by  the  Clerk. 

The  times  fixed  by  the  Clerk,  as  aforesaid,  may  be  enlarged 
by  the  written  agreement  of  the  parties  or  their  counsel,  filed 
with  the  Clerk. 


PEES. 

The  Clerk  and  Marshal  shall  be  allowed  the  same  fees  as  are 
allowed  by  law  for  like  services  in  proceedings  in  Bankruptcy 
in  the  District  Court.  When  the  decision  of  the  Judge  is  made, 
the  Clerk  shall  enter  it  in  the  proper  book,  and  transmit  a  cer- 
tified copy  to  the  District  Court. — Bule  V. 

See  PxTiTioN. 


PETITION. 

When  the  '<  general  superintendence  and  jurisdiction  "  author- 
ised to  be  exercised  by  the  second  section  of  the  '^Act  to  estab- 
lish a  uniform  system  of  Bankruptcy  throughout  the  United 
States,"  approved  March  2, 1867,  is  intended  to  be  invoked,  the 
party  so  intending  shall  file  in  the  office  of  the  Clerk  of  the 
Circuit  Court  a  petition,  verified  by  affidavit,  setting  forth  briefly 
the  facts  of  the  case  and  the  relief  sought;  and  he  shall,  at  the 
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same  time,  deposit  such  Bom  of  money  as  the  Clerk  shall  deem 
jieoessary  to  cover  the  ooste ;  or,  in  lieu  thereof,  the  Clerk  may, 
in  his  discretion,  take  an  undertaking  which  he  shall  deem  suf- 
ficient for  that  purpose.  The  Clerk  shall  thereupon  docket  the 
case,  and  enter  an  order  that  the  adverse  party,  within  a  time 
to  be  fixed  by  the  order,  shall  file  an  answer  verified  by  affidavit, 
if  he  desire  to  answer ;  and  a  copy  of  such  order,  with  a  caption 
stating  the  style  of  the  case,  and  that  it  is  in  Bankruptcy,  shall 
thereupon  be  served  by  the  Marshal  upon  such  adverse  parly. 

The  Marshal's  return  of  service  shall  be  in  the  following 
form :  A.  B.  Vs.  0.  D.,  Cir.  Ot  TJ.  S.,  8.  Dist  O.,  in  Bankruptcy, 

I  seirved  the  order  in  this  case,  dated day  of ,  a.  d. 

1868  [state  the  manner  of  service].    B.  F.,  Marshal.    Fees. 

Upon  the  filing  of  the  answer,  the  petitioner  may  reply  under 
oath  within  a  time  to  be  fixed  by  the  Clerk  upon  his  applica- 
tion.— Bute  I. 

The  petition  mentioned  in  the  foregoing  rule  No.  1  shall  he 
filed  within  ten  dayB  from  the  entry  of  the  order  complained 
of,  unless  the  time  shall  be  extended  by  the  District  Judge,  by 
an  order  filed  by  the  Clerk  within  said  ten  dayB ;  a  failure  to 
file  the  petition  in  time  shall  be  held  to  bea  waiver  of  the  right 
to  file  the  same,  and  none  shall  be  filed  thereafter. — Bale  VL 


SUBMISSION. 

When  the  case  is  ready  to  be  submitted,  the  Clerk  shall  trans- 
mit the  paper  to  the  Judge. — BtUe  III. 


RULES 


OF 


DISTRICT  COURT  OF  THE  UNITED  STATES, 


WITAIR  AJn»  rO«  IBM 


Southern  District  op  Ohio, 


iiT  B-AJsr^:i2/TJi=Tcr3r, 


▲DOPTXD 


IN  THE  YEAR  1867, 


'VV^ITM  SUBSEQUENT  ORDERS  OF  THE  COURT.  ' 


ADVERTISING. 

That  all  notices  required  by  law,  or  the  Bales  in  Bank- 
niptcy,  to  be  published  in  a  newspaper,  shall  be  published  at 
least  once  in  such  daily  paper  printed  at  Gincinnatii  and  at 
least  once  in  some  local  paper  printed  at  the  seat  of  justice  of 
the  county  in  which  the  bankrupt  may  reside,  as  shall  be  desig- 
nated by  the  Begister. — Bule  IV. 

That  the  rule  adopted,  directing  the  mode  of  publication  of 
notices  required  by  law,  be  so  changed,  except  as  to  the  notice 
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of  the  adjadication  in  Bankruptcy,  as  to  anthorise  the  Begister 
to  pablish  the  required  notices  in  such  paper  or  papers  as  in 
his  judgment  will  reach  the  largest  number  of  the  creditors  in 
the  case. — Bule  XIL 


CBBTIPICATB. 

That  all  issues,  questions,  points,  and  matters  stated  in 
writing,  iq  Bule  XI.  of  the  "  General  Orders  in  Bankraptcy," 
or  under  section  4,  or  section  6  of  the  Act,  or  according 
to  Form  No.  50,  and  adjourned  into  Court  for  decision,  or 
stated  in  a  Special  Case  for  the  opinion  of  the  Court,  shall  be 
certified  to  the  Judge  by  the  Register,  by  a  certificate,  whicli 
shall  state  briefiy  the  opinion  of  the  Register  on  the  issne,  qnes- 
tion,  point,  or  matter,  and  shall  be  delivered  or  sent  to  the 
Clerk ;  and  no  oral  or  written  argument  shall  be  allowed  on 
any  such  issue  or  question,  unless  by  special  leave  of  the  Coort. 
—HuU  X. 

DEPOSITORIES. 

That  for  the  present  and  until  other  Depositories  are  desig- 
nated, all  moneys  received  by  Assignees  or  paid  into  Goart  in 
cases  of  Bankruptcy,  shall  be  deposited  in  the  Central  Itational 
Bank  at  Cincinnati. — Hult  III. 

That  the  First  National  Bank  at  Dayton,  the  First  National 
Bank  at  Circleville,  the  First  National  Bank  at  St.  ClairsriUe, 
the  Muskingum  National  Bank  at  Zanesville,  the  Franklin 
National  Bank  at  Columbus,  the  First  National  Bank  at  Mari- 
etta, the  First  National  Bank  at  Portsmouth,  the  Chillicothe 
National  Bank  at  Chillicothe,  the  Citizens'  National  Bank  at 
Urbana,  be  and  they  are  hereby  designated  as  additional  De- 
positories within  and  for  the  Southern  District  of  Ohio,  in 
which  moneys  received  by  Assignees,  or  paid  into  Court  in  any 
proceeding  in  Bankruptcy,  shall  be  deposited. — Hult  F. 

That  the  First  National  Bank  at  Qaliipolis  be,  and  the  Bsme 
is  hereby  designated  as  a  Depository  in  all  cases  and  proceed- 
ings in  Bankruptcy  within  the  Eleventh  Congressional  DiB- 
trict.— ^ttZtf  IX, 
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DISCHAEGB. 

That  objections  to  the  discharge  of  a  bankrupt  shall  be 
referred  to  the  Register,  withont  any  special  order  for  that 
purpose,  before  whom  the  proceedings  are  pending,  who  shall 
snmmon  such  witnesses  as  may  be  reqnired  by  the  objecting 
creditor  or  creditors,  or  the  bankrupt,  and  order  the  prodnc- 
tion  of  such,  books  and  papers  as  may  be  necessary  at  the  hear- 
ing, giving  dae  notice  of  the  time  and  place  of  such  hearing 
before  him. — Ordered,  February  9, 1870. 

That  at  least  one  day  before  the  time  fixed  for  hearing  objec- 
tions to  a  discharge,  the  counsel  for  the  opposing  creditor  or 
creditors  shall  make  known  to  the  Begister,  in  writing,  the 
exceptions  on  which  he  intends  to  rely ;  and  no  evidence  shall 
be  admitted  by  the  Begister,  except  as  to  the  exceptions  so 
relied  on. — Ordered,  February  9, 1870. 


BVIDBNCB. 

That  the  Begister,  within  ten  days  after  the  examination  of 
objections  to  a  discharge  is  closed,  shall  file  with  the  Clerk  an 
abstract  of  the  evidence  before  him,  together  with  his  opinion 
or  conclusion  thereon. — Ordered,  February  9,  1870. 


PBBS, 

That  the  Clerk  and  Marshal  may  demand  of  each  applicant 
or  petitioner  in  Bankrupt  cases,  before  they  perform  any  serv- 
ice or  duties  required  of  them,  their  fees,  or  they  may  require 
a  deposit  of  such  sum  or  sums  in  money  as  they  (the  Clerk  and 
Marshal)  may  deem  necessary. — Rule  VL 

That  whenever  a  debtor  shall  furnish,  at  his  own  expense,  to 
the  Marshal,  printed  copies  of  the  notices  reqnired  to  be  served 
by  the  warrant,  no  fee  shall  be  allowed  to  the  Marshal  for  copy- 
ing into  the  notices  the  names  and  places  of  residence  of  the 
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orediton,  and  the  amounts  of  their  debts,  and  that  whenever  a 
debtor  shall  furnish,  at  his  own  expense,  to  the  Marshal,  copies 
of  the  notices  required  to  be  served  by  the  warrant,  addressed 
to  the  creditors,  and  duly  stamped  in  accordance  with  the 
United  States  Postage  laws,  the  fees  to  be  secured  to  the  Mar- 
shal shall  be  those  prescribed,  vie :  1.  For  service  of  warranty 
$2.  2.  For  necessary  travel  at  5  cents  per  mile.  3.  For 
each  note  to  creditors  named  in  schedule,  10  cents.  4.  Actual 
and  necessary  expenses  of  publication  of  notices  in  cases  where 
the  law  has  not  fixed  the  fee. — Bule  VIIL 

That  in  all  cases  where  services  are  necessarily  performed  in 
proceedings  in  Bankruptcy,  by  the  Marshal  or  other  officer,  for 
which  no  compensation  is  allowed  or  prescribed  by  the  Statute, 
or  the  Bules  and  Orders  in  Bankruptcy,  there  shall  be  allowed 
and  paid  by  the  person  properly  chargeable  therewith,  such 
compensation  as  shall  be  fiiir  and  reasonable  in  the  judgment 
of  the  Court  upon  the  facts  presented.  And  in  cases  where  a 
copy  of  any  paper  or  document  in  such  proceedings  is  neces- 
sary, the  officer  making  the  copy  shall  be  entitled  to  ten  cents 
for  every  hundred  words;  but  this  shall  not  apply  to  case^ 
where  printed  notices  are  used. — StUe  VL 


PETITION. 

That  upon  filing  a  petition  in  a  case  of  Voluntary  Bank- 
ruptcy, the  petition  or  a  duplicate  thereof,  together  with  other 
papers  filed  therewith,  shall  be  indorsed  by  the  Clerk,  <*  filed," 
and  the  same  shall  be  referred  of  course  to  the  Register  of  the 
Congressional  District  in  which  the  petitioner  shall  reside, 
which  reference  shall  be  noted  on  the  back  of  the  petition  by 
the  Clerk ;  and  the  Clerk  shall  forthwith  issue  to  such  Begister 
the  order  prescribed  by  Form  No.  4,  designating  therein  a  day, 
not  more  than  five  days  from  the  day  on  which  the  Begister 
shall  receive  such  order,  when  the  Bankrupt  shall  attend  before 
him,  at  his  office,  or  such  other  place  as  he  may  designate; 
and  thereupon  the  case  shall  be  proceeded  in  as  required  by 
law,  and  the  Bules  prescribed  by  the  Supreme  Court. — Bule  L 
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That  the  order  eotered  Jane  17,  1867,  in  reference  to  peti- 
tioners in  Yolnntary  Bankruptcy,  be  bo  modified  as  applicable 
to  the  First  and  Second  CongressioDal  Districts,  as  to  permit  the 
reference  of  any  petition,  either  to  the  Begister  of  the  District 
in  which  the  petitioner  resides,  or  to  the  Begister  of  the  Dis- 
trict in  which  the  petitioner  has  his  place  of  business,  as  may 
be  requested  by  his  Attorney. — Bule  VIL 


PBOCBSS. 

That  the  Clerk  shall  procure  blank  forms  of  all  necessary 
process;  and  having  signed  the  same,  and  affixed  the  seal  of 
the  Court  thereto,  shall  furnish  each  Begister  with  the  neces- 
sary number  thereof  for  his  use,  and  the  Begister  before  issuing 
such  process  shall  countersign  the  same.  The  usual  and  legal 
fees  of  the  Clerk  for  preparing  and  issuing  such  process  to  the 
Begister  shall  be  taxed  as  costs  in  the  case,  to  be  paid  as  other 
costs  are  required  to  be  paid. — Bute  IL 


SBCUBITT  FOB  COSTS. 

That  the  Begister  may  require  the  opposing  creditor  or  cred- 
itors, who  oppose  the  bankrupt's  discharge,  to  deposit  funds,  or 
enter  into  a  stipulation,  for  the  payment  of  the  costs  and  ex- 
penses which  may  accrue  from  the  investigation  or  bearing  as 
above  provided  for. — Ordered,  February  9, 1870. 

See  DisoHABGX  and  Fees,  on  page  441. 


RULES 


ov  nn 


DISTRICT  COURT  OF  THE  UNITED  STATES, 


lom  THB 


Southern  District  op  Omo, 


IN  PROOEJEDINGhS  IN  REM, 


AlMrTBA 


APRIL  TERM,  18I5B, 


WITH  8UB8XQ0XNT  ORDERS  OF  THB  OOITRT. 


ADJOURNED  OE  SPECIAL  TERMS.* 

IlDless  otherwise  ordered,  there  shall  be  held  an  adjourned 
or  Special  Term  of  the  District  Gonrt  on  the  first  and  third 
Tuesdays  of  each  month,  oat  of  the  General  Terms,  at  which 
all  process  in  Admiralty  may  be  made  returnable  and  any 
judicial  business  be  transacted.  Should  the  Judge  fitil  to  at- 
tend at  any  such  Term,  all  process  and  proceedings  shall  be 
contiuued,  of  course,  to  the  next  Term  at  which  the  Judge  may 
be  in  attendance. — Bale  L 

That  the  Special  Term  of  this  Court  set  for  the  first  Tneeday 
of  June,  annually,  be  and  the  same  is  hereby  abolished.— Or- 
deredy  April  2, 1867. 

*The  regular  terms  of  the  District  and  Circuit  Courts  are  begun  and  held 
on  the  third  Tuesdays  of  April  and  October  of  each  year,  by  direction  of 
an  act  of  Congress,  approved  February  10,  1866. — Rxfobtkb. 
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ADVERTISING. 

Notices  required  to  be  published  in  a  newspaper,  shall  be 
drawn  up  by  the  Proctor  of  the  party  at  whose  instance  they 
are  published — shall  contain  a  summary  statement  of  the  facts 
of  which  notice  is  required  to  be  given-^Hshall  be  signed  by  the 
Marshal,  and  by  him  published  for  the  required  time,  either 
in  the  Cincinnati  Daily  Gazette,  or  the  Cincinnati  Daily  En- 
quirer, at  his  option,  unless  the  said  Proctor  shall,  in  his  pre- 
cipe, designate  which  he  prefers.  When  notice  of  seizure  in 
proceedings  in  rem  has  once  been  duly  advertised,  the  interpo- 
sition of  other  claims  upon  the  thing  seized  shall  not  require 
other  seizure  or  advertisements ;  and  if  made,  it  shall  be  at  the 
cost  of  the  party  making  it,  and  all  such  claims  shall  be  filed 
and  docketed  in  the  original  suit,  and  shall  have  the  same  effect 
as  if  there  had  been  separate  seizures  and  publications. — Eule 
IV. 

That  so  much  of  Bule  lY.  of  the  Admiralty  Bules  of  this 
'  Court,  as  requires  the  publication  of  notices  in  Admiralty 
causes  in  the  Daily  Gazette  or  the  Daily  Enquirer  of  Cincin- 
nati, at  the  option  of  the  Proctor  for  the  party  for  whom,  or 
at  whose  instance  the  notice  shall  be  published,  is  hereby  re- 
scinded ;  and  hereafter  such  notice  may  be  published  in  any 
daily  paper  in  Cincinnati  of  general  circulation  in  the  city, 
which  may  be  designated  by  such  Proctor ;  or  if  no  designa- 
tion be  made,  then  in  such  daily  paper  as  the  Marshal  shall 
select  for  that  purpose. — Ordered,  May  31, 1861. 

See  Aj>yERTisiNa,  in  the  Eulbs  of  the  Cibouit  Court,  page 
421. 


APPEALS. 

Appeals  in  Admiralty  to  the  Circuit  Court  shall  be  taken 
within  ten  days  from  the  date  of  the  decree,  unless  further 
time  be  given  by  special  order  of  the  Judge.  The  appeal  shall 
be  in  writing,  and  shall  specify  particularly  from  what  part  of 
the  decree,  if  less  than  the  whole,  the  appeal  is  taken ;  also, 
whether  it  is  intended  to  make  new  allegations  or  proofs,  and 
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if  80,  what,  and  whether  it  is  intended  to  pray  for  any  other 
relief,  and  if  so,  what ;  and  on  the  trial  above,  the  appellant 
shall  be  strictly  confined  to  the  specifications  in  his  appeal. 
Either  or  both  parties  may  appeal  in  this  manner,  and  no  an- 
swer shall  be  required  from  the  appellee,  but  for  any  irregular- 
ity he  may  except  or  move  to  dismiss.  The  appeal  shall  be 
filed  with  the  Clerk  of  the  District  Court,  and  from  that  time, 
security  having  been  given,  it  shall  be  considered  as  perfected; 
and  it  shall  be  the  duty  of  said  Clerk  within  twenty  days,  un- 
less a  longer  time  shall  be  allowed  by  the  District  Judge,  to 
prepare  and  deliver  to  the  Clerk  of  the  Circuit  Court,  together 
with  said  appeal,  the  records  in  such  case,  required  by  the  53d 
of  the  Supreme  Court  Bules,  and  when  this  is  done,  so  much 
of  the  case  as  is  appealed  shall  be  in  the  exclusive  control  of 
the  Circuit  Court.  With  a  view  to  provide  for  the  certifying 
of  testimony  in  case  of  appeal,  the  Court  shall,  unless  otherwise 
agreed  by  the  parties,  cause  all  oral  testimony  to  be  reduced  to 
writing  as  the  trial  progresses,  either  by  the  Judge,  the  Clerk, 
or  a  commissioner  designated  for  that  purpose,  the  cost  of  which 
shall  be  taxed  in  the  bill  of  costs,  and  such  testimony  shall 
stand  upon  the  same  footing  as  depositions,  and  be  certified  up 
accordingly.  Upon  written  application  to  the  Court  from  which 
the  appeal  is  to  be  taken,  proceedings  in  execution  may  be  sus- 
pended until  the  time  for  perfecting  the  appeal  shall  have 
elapsed.  The  amount  of  security  to  be  given  by  the  appellant 
shall  be  fixed  by  the  Court  from  which  the  appeal  is  taken,  and 
its  sufficiency  shall  be  approved  by  the  Court,  if  given  in  Term 
time,  otherwise  by  the  Clerk. — Etde  IV. 


BOND. 

That  in  case  of  seizure  under  the  Internal  Revenue  laws, 
where  a  claimant  applies  for  a  delivery  of  the  property  seiJEed, 
in  the  absence  of  the  Judge,  the  Clerk  of  this  Court,  by  the  con- 
sent and  approval  of  the  District  Attorney,  is  hereby  author- 
ized to  take  the  bond  of  the  claimant  in  accordance  with  the 
statute.-^  Pr<f€r^,  July  3, 1869. 
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No  order  to  appraise  and  bond  oat  property  proceeded  againet 
under  and  by  virtue  of  the  Internal  Bevenae  laws,  will  be 
granted  to  the  claimant,  nnlesB  a  written  notice  is  served  upon 
the  District  Attorney,  at  least  twenty-four  hours  before  such 
application  is  made  to  the  Court,  stating  the  number  of  the  case 
and  the  property  which  is  desired  to  be  released  to  the  claim* 
ant,  and  the  name  or  names  of  the  proposed  sureties  upon  such 
bond  shall  be  given  to  the  District  Attorney  to  enable  him  to 
examine  the  sufficiency  of  such  sureties  not  less  than  twenty- 
four  hours  before  presenting  them  for  approval  to  the  Court.-^ 
Ordered,  November  26, 1869. 


CLAIMANT. 

In  all  suits  in  rem,  under  and  by  virtue  of  the  Internal  Bev- 
enne  laws  of  the  United  States,  the  party  claiming  the  prop- 
erty shall  verify  his  claim  on  oath  or  solemn  affirmation,  stat- 
ing that  the  claimant  by  whom  or  on  whose  behalf  the  claim  is 
made,  is  the  true  and  bona  fide  owner,  and  that  no  other  person 
is  the  owner  thereof  And  when  the  claim  is  put  in  by  an 
agent,  he  shall  also  make  oath  that  he  is  duly  authorized  to 
make  such  claim  by  the  owner  or  owners  of  the  property,  and 
upon  entering  or  putting  in  such  claim,  the  claimant  shall  file 
a  stipulation,  with  sureties,  in  such  sum  as  the  Court  shall  direct, 
for  not  less  than'  two  hundred  and  fifty  dollars,  for  the  payment 
of  all  costs  and  expenses,  which  shall  be  awarded  against  him, 
by  the  final  decree  of  the  Court,  or  upon  an  appeal  by  the  ap- 
pellate court. — Ordered,  November  26, 1869. 


CONTINUANCE, 

At  the  close  of  each  Oeneral  and  Special  Term,  all  cases  not 
otherwise  disposed  of  shall  be  continued,  of  course,  and  with- 
out any  order  to  that  effect.  When  an  application  is  made  by 
either  party  for  a  continuance,  it  shall  be  accompanied  by  a  sworn 
statement  of  the  party,  or  a  professional  statement  of  his  coun* 
ael  in  writingi  unless  the  opposing  counsel  shall  consent  to  an 
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oral  statement,  in  which  latter  case  the  fiu^tshall  be  noted  in  the 
Joomal  entry,  and  in  either  case  the  statement  shall  specify  the 
causes  of  continuance ;  such  application  shall  be  made  at  the 
first  call  of  the  docket,  unless  there  be  good  reason  for  postpon- 
ing it,  and  if  made  afterward,  sach  reason  shall  be  incladed  in 
the  statement.  If  a  continnance  be  ordered,  it  shall  be  upon 
Bach  conditions,  as  to  costs  or  otherwise,  as  the  Ck>art  shall  deem 
jast  Gontinaances,  of  coarse,  shall  be  to  the  next  term,  whether 
General  or  Special.  Gontinaances  by  special  order  shall  be  to 
the  next  General  or  Special  Term,  or  to  any  other  Special 
Term,  as  may  be  designated  in  the  order. — BtUe  VIII, 


DBPAULTS. 

For  the  filing  of  pleadings  in  Admiralty  cases,  every  second 
Tuesday  from  the  retarn  day  of  the  writ  shall  be  a  role  day 
until  the  issae  be  made  ap,  and  a  party  from  whom  a  pleading 
is  dae,  neglecting  to  file  the  same  on  or  before  the  rule  day, 
shall  be  regarded  in  contumacy  and  default.  But  the  Gonrt  may, 
in  Tertn  time,  grant  longer  or  shorter  rales,  and  may  allow  de- 
faults to  be  opened  and  pleadings  filed  upon  sach  terms  as  to 
costs  and  time,  and  upon  such  caaae  shown,  as  may  be  deemed 
Just.  Upon  the  filing  of  any  pleading  or  other  proceedings,  it 
shall  be  the  duty  of  the  Clerk,  forthwith,  upon  request,  to 
make  a  copy  for  the  adverse  party,  the  cost  of  which  shall  be 
taxed  as  part  of  the  general  costs  of  suit. — BtUe  VL 


DEPOSITORY. 

The  Bank  of  the  Ohio  Yalley  shall  be  the  place  of  deposit  for 
all  moneys  paid  into  Gourt  in  virtae  of  admiralty  proceedings, 
which  moneys  shall  only  be  withdrawn  by  the  check  or  order 
of  the  Jadge,  countersigned  by  the  Clerk,  and  the  Clerk  shall 
keep  a  book  in  which,  under  (be  title  of  each  particalar  suit, 
an  accoant  shall  be  kept  of  all  moneys  received  and  disbursed 
in  each  suit — Rule  K 
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DISTILLBET. 

That  in  all  causes  after  a  decree  of  forfeiture  of  a  still  of  a  less 
value  than  one  thousand  dollars  fit  for  use  in  the  production  of 
distilled  spirits,  that  the  Marshal  shall  destroy  such  still  so  as  to 
prevent  its  use  for  the  purpose  of  distillation,  and  shall  sell 
said  property  as  other  property  forfeited. — Ordered,  March 
10,  1868. 

That  in  all  cases  where  the  Marshal  takes  possession  of  a 
distillery  by  virtue  of  a  process,  issued  from  this  Court  for  a 
violation  of  the  Internal  Bevenue  laws,  he  shall  in  all  cases, 
where  he  shall  hereafter  take  such  possession,  immediately 
cause  the  head  of  the  still  to  be  taken  off,  or  the  machinery  to 
be  disconnected  in  such  manner  as  to  render  it  impossible  for 
distillation  to  be  carried  on  ;  the  expenses  arising  out  of  com- 
pliance with  this  order  shall  be  returned  by  the  Marshal  as  a 
part  of  his  disbursements  in  the  cause.  It  is  further  ordered, 
that  whenever  any  premises  are  held  in  custody  by  the  Mar- 
shal under  such  process  issued  as  aforesaid,  admission  to  such 
premises  shall,  at  all  times,  upon  the  written  order  of  the  Mar- 
shal, be  permitted,  for  any  Internal  fievenue  officer  who  would 
be  entitled  to  admission,  were  the  same  not  in  custody  of  the 
Marshal.— Ori^rcti,  March  12, 1868. 


JUEOBS. 

That  if  any  person  summoned  as  a  Grand  or  Petit  Juror  in 
this  Court  shall  fail  to  attend  according  to  the  command  of  the 
process,  unless  excused  before  the  commencement  of  the  term 
at  which  he  is  required  to  attend,  for  a  reason  satisfactory  to 
the  Judge,  a  rule  shall  be  entered  and  served,  requiring  him 
within  ten  days  to  show  cause  why  he  should  not  be  fined,  or 
otherwise  dealt  with,  as  for  contempt  of  Court. — Ordered^ 
March  19, 1867. 
30 
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PLEADING. 

Every  libel,  answer,  or  claim  in  Admiralty  shall  be  verified 
by  affidavit  if  it  contain  affirmative  allegations.  This  affidavit 
shall  be  made  by  the  party,  or  by  his  Proctor,  or  agent,  in  case 
his  own  affidavit  can  not  be  had,  the  reason  whereof  shall  be 
stated.  When  a  signature  only  shall  be  required,  that  of  the 
Proctor  shall  be  sufficient,  but  no  pleading  shall  be  received 
without  such  signature. 

When  special  interrogatories  shall  be  propounded  at  any  stage 
of  the  proceedings,  they  shall  be  answered  by  the  next  rule 
day,  if  there  be  ten  days  from  the  time  of  filing,  otherwise  by 
the  next  rule  day  thereafter.  From  the  time  an  Admiralty 
cause  is  pending,  either  by  service  of  process  or  by  pablicatioDy 
all  parties  shall,  at  their  peril,  take  notice  of  all  pleadings, 
orders,  and  proceedings  in  the  cause,  without  any  special  no- 
tice from  the  adverse  party.  Exceptions  to  the  libel,  answer, 
or  other  proceedings,  shall  be  in  writing,  and  shall  specifically 
set  forth  the  causes  of  exception. — Rule  VIL 


PEECIPB. 

That  counsel  filing  precipes  for  subpenas  or  other  process 
shall,  when  practicable,  state  the  residences  of  the  parties  to  be 
served,  or  where'  they  may  be  found,  or  if  the  process  be  for 
the  seizure  of  property,  the  place  where  the  same  may  be  fonnd 
shall  be  stated,  and  it  shall  be  the  duty  of  the  Clerk,  in  issuing 
the  process,  to  set  fbrth  therein  the  information  as  above  re- 
quired in  the  precipe. — Ordered,  February  3, 1869. 


PBOCESS. 


For  the  return  of  all  admiralty  process,  the  first  and  third 
Tuesdays  of  each  month  shall  be  rule  days.  When  ten  days 
intervene  between  the  issuing  of  process  and  the  next  role  day, 
it  shall  be  returnable  on  that  day,  otherwise  on  the  next  soc- 
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ceeding  rale  day.  Final  process  shall  be  made  returnable  on 
the  first  day  of  any  General,  or  Adjourned,  or  Special  Term,  at 
the  option  of  the  party  ordering  it,  expressed  in  his  precipe, 
provided  sufficient  time  be  given  for  the  publication  of-  all  no- 
tices required  by  law,  in  the  premises.  If,  for  any  cause,  the 
Marshal  can  not  act  in  the  service  of  process,  some  other  person 
shall  be  specially  designated  by  the  Judge. — JRule  II. 


SBCUEITT  FOE  COSTS. 

In  all  cases  except  libels  for  seamen's  wages,  or  for  salvage, 
when  the  salvors  are  in  possession,  it  shall  be  the  duty  of  the 
Clerk  to  demand  security  for  costs  before  issuing  process,  which 
security  may  be  given  by  an  indorsement  on  the  precipe,  writ, 
or  libel,  in  the  nature  of  a  stipulation,  by  a  separate  written 
stipulation,  or  by  a  deposit  of  money  with  the  Clerk  to  any 
amount  not  exceeding  three  hundred  dollars,  nor  less  than  fifty 
dollars,  as  the  Clerk  may  determine,  and  when  such  costs  shall 
become  due  by  default  or  otherwise,  a  judgment  or  decree  may 
be  entered  therefor  against  the  security,  on  motion,  and  tea 
days'  notice  in  writing. — Hule  III, 

See  Defaults,  page  448. 


SHIP-KEEPER'S  FEES. 

It  is  hereby  ordered  that  in  all  cases,  when  any  property  sub- 
ject to  such  process  shall  be  libelled  and  ordered  to  be  seizedi 
the  Marshal,  after  making  such  seizure  according  to  the  com- 
mand of  the  process  to  him  directed,  may  demand  of  the  libel- 
lant  such  reasonable  sum  as  may  be  necessary  to  pay  expenses 
and  ship-keeper's  fees  for  the  preservation  and  safe-keeping  of 
the  said  property,  and  the  said  Marshal  may  from  time  to  time 
make  such  further  reasonable  demand  for  such  additional  sum 
or  sums,  as  may  be  necessary  for  the  purpose  aforesaid,  when- 
ever the  money  so  advanced  has  been  expended,  and  if  the  said 
libellant  should  refuse  or  fail  to  comply  with  any  of  such  de- 
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mands  aforesaid,  the  HarBhal  may  make  report  to  the  District 
Judge  of  the  facts,  and  a  rule  shall  thereupon  be  granted  order- 
ing the  iibellant  to  make  such  advance  of  money  as  to  the 
Judge  may  seem  reasonable,  within  five  days,  and  in  defaalt 
thereof,  the  said  Marshal  may  release  said  property  from  his 
cpstody  and  make  his  return  according  to  the  facts. — Bute  L 


NEW  RULES 


la 


ADM IR ALT Y 


PBOXUiaATBD  BT  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


May  6,  1872. 


Bale  5,  adopted  by  the  Supreme  Court  of  the  United  States, 
for  the  courts  of  the  Uuited  States  in  causes  of  Admiralty  and 
Maritime  Jurisdiction,  at  the  December  Term,  1844,  is  amended 
so  as  to  read  as  follows  (the  amendment  being  the  addition  of 
the  words  in  italic)  : 

"Bonds  or  stipulations  in  Admiralty  suits  may  be  given  and 
taken  in  open  court,  or  at  chambers,  or  before  any  commis- 
sioner of  the  court  who  is  authorized  by  the  court  to  take  affi- 
davits of  bail  and  depositions  in  cases  pending  before  the  court, 
or  any  commissioner  of  the  United  States  authorized  by  law  to  take 
bail  and  affidavits  in  civil  cases  J' 

Bule  12  of  said  court,  adopted  as  aforesaid,  is  amended  so  as 
to  read  as  follows : 

"  In  all  suits  by  material-men  for  supplies  or  repairs,  or  other 
necessaries,  the  libellant  may  proceed  against  the  ship  and 
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freight  in  rem,  or  against  the  master  or  owner  alone  in  per- 
sonam." 

The  amendment  consists  in  striking  out  from  the  rale,  which 
before  read  as  follows,  the  words  therein  in  italic: 

<'In  all  suits  by  material  men  for  supplies  or  repairs,  or  other 
necessaries, /or  a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the 
libellant  may  proceed  against  the  ship  and  freight  in  rem,  or 
against  the  master  or  owner  alone  in  personam.  And  the  like 
proceeding  in  personam,  but  not  in  rem,  shaU  apply  to  cases  of  do- 
mestic ships  for  supplies,  repairs,  or  other  necessaries" 


Bale  34  of  said  court,  adopted  as  aforesaid,  which  read  as 
follows,  is  rescinded : 

'^Stipulations  in  Admiralty  and  maritime  suits  may  betaken 
in  open  court,  or  by  the  proper  judge  at  chambers,  or,  under 
his  order,  by  any  commissioner  of  the  court  who  is  a  standing 
commissioner  of  the  court,  and  is  now  by  law  authorized  to 
take  affidavits  of  bail,  and  also  depositions  in  civil  causes  pend- 
ing in  the  courts  of  the  United  States." 

Bule  45  of  said  court,  adopted  as  aforesaid,  is  amended  so  as 
to  read  as  follows,  the  amendment  being  the  addition  of  the 
words  in  italic : 

'*A11  appeals  from  the  District  to  the  Circuit  Court  mnst  be 
made  while  the  court  is  sitting,  or  within  such  other  period  as 
shall  be  designated  by  the  District  Court  by  its  general  rales, 
or  by  an  order  specially  made  in  the  particular  suit,  or,  in  case 
no  such  rule  or  order  be  made,  then  within  thirty  days  from  the  ren- 
dering of  the  decree" 

The  following  are  to  be  the  rules  of  practice  under  the  act 
of  March  3,  1851,  entitled,  "An  act  to  limit  the  liability  of  ship- 
owners, and  for  other  purposes :" 

55.  When  any  ship  or  vessel  shall  be  libelled,  or  the  owner 
or  owners  thereof  shall  be  sued  for  any  embezzlement,  loss,  or 
destruction  by  the  master,  officers,  marines,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods,  or  merchan- 
dise, shipped  or  put  on  board  of  such  ship  or  vessel,  or  for  any 
loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or 
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thing,  loss,  damage,  or  forfeiture  done,  occasioned,  or  incurred 
without  the  privity  or  knowledge  of  such  owner  or  owners,  and 
he  or  they  shall  desire  to  plaim  the  benefit  of  limitation  of  lia- 
bility, provided  for  in  the  third  and  fourth  sections  of  the  said 
act  above  recited,  the  said  owner  or  owners  shall  and  may  file 
a  libel  or  petition  in  the  proper  District  Court  of  the  United 
States,  as  hereinafter  specified,  setting  forth  the  facts  and  cir- 
cumstances on  which  such  limitation  of  liability  is  claimed,  and 
praying  proper  relief  in  that  behalf;  and  thereupon  said  court, 
having  caused  due  appraisement  to  be  had  of  the  amount  or 
value  of  the  interest  of  said  owner  or  owners  respectively  in 
such  ship  or  vessel  and  her  freight  for  the  voyage,  shall  make 
an  order  for  the  payment  of  the  same  into  court,  or  for  the 
giving  of  a  stipulation  with  sureties  for  the  payment  thereof 
into  court  whenever  the  same  shall  be  ordered ;  or,  if  the  said 
owner  or  owners  shall  so  elect,  the  said  court  shall,  without 
such  appraisement,  make  an  order  for  the  transfer  by  him  or 
them  of  his  or  their  interest  in  such  vessel  and  freight  to  a 
trustee,  to  be  appointed  by  the  court  under  the  fourth  section 
of  said  act;  and,  upon  compliance  with  such  order,  the  said 
court  shall  issue  a  monition  against  all  persons  claiming  dam- 
ages for  any  such  embezzlement,  loss,  destruction,  damage,  or 
injury,  citing  them  to  appear  before  the  said  court  and  make 
due  proof  of  their  respective  claims  at  or  before  a  certain  time 
to  be  named  in  said  writ,  not  less  than  three  months  from  the 
issuing  of  the  same;  and  public  notice  of  such  monition  shall 
be  given  as  in  other  cases,  and  such  further  notice,  served 
through  the  post-office  or  otherwise,  as  the  court  in  its  discre- 
tion may  direct ;  and  the  said  court  shall  also,  on  the  applica- 
tion of  the  said  owner  or  owners,  make  an  order  to  restrain  the 
further  prosecution  of  all  and   any  suit  or  suits  against  said 
owner  or  owners  in  respect  of  any  such  claim  or  claims. 

56.  Proof  of  all  claims  which  shall  be  presented  in  pursuance 
of  said  monition  shall  be  made  before  a  commissioner,  to  be 
designated  by  the  court,  subject  to  the  right  of  any  person  in- 
terested to  question  or  controvert  the  same;  and,  upon  the 
completion  of  said  proofs,  the  commissioner  shall  make  report 
of  the  claims  so  proven,  and  upon  confirmation  of  said  report, 
after  hearing  any  exceptions  thereto,  the  moneys  paid  or 
secured  to  be  paid  into  court  as  aforesaid,  or  the  proceeds  of 
said  ship  or  vessel  and  freight  (after  payment  of  costs  and  ex- 
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poDses),  shall  be  divided  pro  rata  amoDgst  the  several  claim- 
ants, in  proportion  to  the  amount  of  their  respective  claims 
doly  proved  and  confirmed  as  aforesaid,  saving,  however,  to  all 
parties  any  priority  to  which  they  may  be  legally  entitled. 

57.  In  the  proceedings  aforesaid,  the  said  owner  or  owners 
shall  be  at  liberty  to  contest  his  or  their  liability,  or  the  liability 
of  said  ship  or  vessel,  for  said  embezzlement,  loss,  destractiooy 
damage,  or  injury  (independently  of  the  limitation  of  liability 
claimed  under  said  act),  provided,  that  in  his  or  their  libel  or 
petition,  he  or  they  shall  state  the  facts  and  circumstances  by 
reason  of  which  exemption  from  liability  is  claimed,  and  any 
person  or  persons  claiming  damages  as  aforesaid,  and  who  shall 
have  presented  his  or  their  claim  to  the  commissioner  under 
oath,  shall  and  may  answer  such  libel  or  petition,  and  contest 
the  right  of  the  owner  or  owners  of  said  ship  or  vessel,  either 
to  an  exemption  from  liability  or  to  a  limitation  of  liability 
under  the  said  act  of  Congress,  or  both. 

58.  The  said  libel  or  petition  shall  be  filed,  and  the  said  pro- 
ceedings had  in  any  District  Court  of  the  United  States  in  which 
said  ship  or  vessel  may  be  libelled  to  answer  for  any  such  em- 
bezzlement, loss,  destruction,  damage,  or  injury;  or,  if  the  said 
ship  or  vessel  be  not  libelled,  then  in  the  District  Court  for  any 
district  in  which  the  said  owner  or  owners  may  be  sued  in  that 
behalf.  If  the  ship  have  already  been  libelled  and  sold,  the 
proceeds  shall  represent  the  same  for  the  purposes  of  these 
rules. 


A.N     ^OT 


vo 


DIVIDE  THE  STATE  OP  OHIO 


IMTI» 


TWO    JUDICIAL   DISTRICTS, 


▲MD  TO 


PBOVIDE  FOK  HOLDING  THB  DISTRICT 

AND  CIRCUIT    COURTS   OF  THB 

UNITED  STATES  THEREIN. 


»  » 


Be  it  enacted  by  the  Senate  and  Souse  of  Representatives  of 
the  United  States,  in  Congress  assembledj  That  the  State  of  Ohio 
be,  and  the  same  is  hereby  divided  into  two  Judicial  Districts, 
in  the  following  manner,  to  wit:  The  counties  of  Belmont, 
Guernsey,  Muskingum,  Licking,  Franklin,  Madison,  Cham- 
paign, Shelby,  and  Mercer,  together  with  all  that  part  of  the 
State  lying  south  of  the  above-mentioned  counties,  shall  com- 
pose one  District,  to  be  called  the  Southern  District  of  Ohio, 
and  a  Court  shall  be  held  for  the  said  District  at  the  city  of  Cin- 
cinnati, and  all  the  remaining  part  of  said  State  shall  compose 
another  District,  to  be  called  the  Northern  District  of  Ohio,  and 
a  Court  shall  be  held  for  the  same  in  the  city  of  Cleveland,  in 
said  State. 

Seo.  2.  And  be  it  further  enacted,  That  there  shall  be  two 
terms  of  the  Circuit  and  District  Courts  begun  and  held  in  each 
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of  said  Districts,  to  wit:  At  the  city  of  Cincinnati,  for  the 
Southern  District,  on  the  third  Tuesdays  of  April  and  October, 
and  at  the  city  of  Cleveland,  for  the  JKTorthern  District,  on  the 
second  Tuesdays  of  July  and  November,  in  each  year ;  and  the 
said  Courts  are  hereby  authorized  to  hold  adjourned  terms, 
when  the  business  before  the  Court  shall,  in  the  opinion  of  the 
Court,  require  it. 

Seo.  3.  And  be  it  further  enacted,  That  all  suits  and  other 
proceedings,  of  whatever  name  and  nature,  now  pending  in  the 
Circuit  or  District  Courts  of  the  United  States  for  the  District 
of  Ohio,  shall  be  tried  and  disposed  of  in  the  Circuit  and  Dis- 
trict Courts  respectively,  for  the  Southern  District  of  Ohio,  in 
the  same  manner  as  the  same  would  have  been  in  case  said 
State  had  not  been  divided  into  two  Districts;  and  for  that  pur- 
pose the  jurisdiction  is  reserved  to  said  Courts  in  the  Southern 
District,  and  the  Clerk  of  the  Circuit  and  District  Courts,  for 
the  present  District  of  Ohio,  shall  remove  the  records  and  files 
of  the  said  Circuit  and  District  Courts  to  the  City  of  Cincin- 
nati, and  do  and  perform  all  the  duties  appertaining  to  his 
office  within  the  Southern  District ;  and  all  process  and  other 
proceedings  taken  or  issued,  and  made  returnable  to  the  Circait 
or  District  Court,  for  the  present  District  of  Ohio,  shall  be  re- 
turnable at  the  next  Term  of  the  said  Courts  respectively,  in 
the  Southern  District  of  Ohio. 

Seo.  4.  And  be  it  further  enacted.  That  upon  the  application 
of  any  party  to  any  suit  now  pending,  which  would  have  been 
commenced  in  the  Northern  District,  if  this  act  had  been  in 
force  before  the  commencement  of  said  suit,  the  proper  Court 
may,  and  if  all  the  parties  consent,  shall  order  that  the  same 
be  removed  for  further  proceedings  to  the  proper  Court  for  the 
Northern  District ;  and  thereupon  the  Clerk  shall  transmit  all 
the  papers  in  the  cause,  with  a  transcript  of  the  order  of  the 
removal,  to  the  Clerk  of  the  Court  to  which  the  suit  shall  be 
removed,  and  all  further  proceedings  shall  be  had  in  said  Court 
as  if  the  suit  had  been  originally  commenced  therein. 

Sec.  5.  And  be  it  further  enacted,  That  the  present  Judge  of 
the  District  of  Ohio  be,  and  he  is  hereby,  assigned  to  bold  said 
Courts  in  the  Southern  District  of  Ohio,  and  shall  exercise  the 
same  jurisdiction,  and  perform  the  same  duties,  within  said 
District,  as  he  now  exerpises  and  performs  within  his  present 
District. 

Seo.  6.    And  be  it  further  enacted^  That  final  process  upon 
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any  judgment  or  decree  entered  in  the  Circuit  or  District  Court 
of  the  United  States  for  the  District  of  Ohio,  and  all  other 
process  for  the  enforcement  of  any  order  of  said  Courts,  re- 
spectively, in  any  cause  now  pending  therein,  except  causes  re- 
moved as  hereinbefore  provided,  shall  be  issued  from  and  made 
returnable  to  the  proper  Court  for  the  Southern  District  o^ 
Ohio,  and  may  run  and  be  executed  by  the  Marshal  of  said 
Southern  District  in  any  part  of  said  State. 

Seo.  7.  And  be  it  further  enacted^  That  there  be  appointed  a 
District  Judge  for  the  said  Northern  District  of  Ohio,  who  shall 
possess  the  same  powers,  and  do  and  perform  all  such  duties  in 
his  District  as  are  now  enjoined  or  in  anywise  appertaining  to 
the  present  District  Judge  for  the  District  of  Ohio,  and  the  Dis- 
trict Judge  of  each  District  shall  be  entitled  to  the  same  com- 
pensation as  by  law  is  provided  for  the  present  Judge  for  the 
District  of  Ohio. 

Sec.  8.  And  he  it  further  enacted^  That  there  be  appointed 
one  person  as  District  Attorney,  and  one  person  as  Marshal,  for 
said  Southern  District,  whose  terms  of  appointment  and  service, 
as  well  as  duties  and  emoluments,  shall  be  the  same  with  those 
respectively  appertaining  to  the  said  offices  in  the  District  of 
Ohio ;  and  said  Marshal  shall  give  the  same  bond  that  other 
Marshals  are  required  to  give,  to  be  approved  and  recorded  as 
now  directed  by  law.  Provided^  that  the  present  District  At- 
torney of  the  District  of  Ohio  shall  be  the  District  Attorney  of 
the  Northern  District,  but  shall  retain  the  charge  of  all  suits 
already  commenced  until  final  termination,  unless  the  President 
of  the  United  States  shall  otherwise  direct ;  and  the  present 
Marshal  of  the  District  of  Ohio  shall  be  the  Marshal  of  the 
Northern  District,  during  their  respective  official  terms. 

Sec.  9.  And  he  it  further  enacted.  That  all  suits  hereafter  to 
be  brought  in  either  of  said  Courts,  not  of  a  local  nature,  shall 
be  brought  in  the  Court  of  the  District  where  the  defendant  re- 
sides; but  if  there  be  more  than  one  defendant  and  they  reside 
in  different  Districts  the  plaintiff  may  sue  in  either,  and  send 
a  duplicate  writ  against  the  defendant,  directed  to  the  Marshal 
of  the  other  District,  on  which  an  indorsement  shall  be  made 
that  the  writ  thus  sent  is  the  copy  of  a  writ  sued  out  of  the 
Court  of  the  proper  District;  and  the  said  writs,  when  executed 
and  returned  into  the  office  from  whence  they  issued,  shall  con- 
stitute one  suit,  and  be  proceeded  in  aocordingly. 

Approved  February  10, 1856. 
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ACCOMPLICE—    • 

1.  An  accomplice  in  a  crime  is  not  disqualified  from  being  a  witness,  bat 

his  evidence  is  to  be  received  with  great  caution,  and,  as  a  general 
rule,  especially  in  crimes  involving  great  moral  turpitude,  is  to  be 
wholly  disregarded  as  unworthy  of  credit,  unless  corroborated  by 
credible  testimony.     United  States  v.  Harries^  311. 

2.  The  evidence  of  an  accomplice  in  the  crime  charged,  is  to  be  received 

with  great  caution,  and,  as  a  general  rule,  will  be  rejected,  unless 
corroborated,  as  to  the  material  facts  stated  by  him,  by  credible  wit- 
nesses.    United  States  v.  Smithy  323. 

See  Internal  Bxyenux. 

ACTION— 

1.  If,  in  a  joint  action  of  tort,  a  verdict  is  rendered  against  all  the  de- 

fendants, when  as  to  one  there  was  no  evidence,  it  is  a  verdict 
against  evidence,  and  may  be  set  aside  on  that  ground.  United 
States  V.  Chaffee^  147. 

2.  Where,  in  an  action  in  tort  against  several  defendants,  they  sever  in 

their  pleas,  and  assert  different  defenses  to  the  suit,  if  a  verdict  is 
returned  against  all,  and  there  is  no  testimony  against  one,  the  case 
may  be  non  prossed  as  to  him,  and  judgment  entered  against  the 
others.    lb. 

3.  There  are  authorities  that,  where  the  plea  is  joint,  this  may  be  done, 

but  as  to  that  point  there  is  some  confiict.  If  this  was  the  only 
ground  of  exception  to  this  verdict,  the  court  would  overrule  it,  and 
refuse  a  new  trial,  upon  the  agreement  of  the  district  attorney  to 
enter  a  nolle  prosequi  as  to  William  H.  Chaffee.    lb, 

4.  A  right  of  action  for  a  tort  is  not  assignable  by  operation  of  law  or 
*    otherwise,  and  an  action  for  damages  resulting  Arom  a  tort  can  only 

be  sustained  by  the  person  directly  injured  thereby,  and  not  by  one 
alleging  a  collateral  or  resulting  injury.     Ware  v.  Brown^  267. 
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Acnov — Oontmued. 

5.  No  right  of  action  exists  against  a  notary  public  for  an  alleged  offidal 

malfeasance,  in  corruptly  and  falsely  certifying  to  the  execution  and 
acknowledgment  of  an  assignment  of  an  interest  in  real  estate  in 
favor  of  a  purchaser  under  such  fraudulent  assignment,  for  damages 
resulting  from  his  defective  title,  arising  from  the  malfeasance  of  the 
notary  publie*    Jb. 

6.  The  redress  for  the  malfeasance  of  the  notary  can  only  be  obtained  by 

the  person  to  whom  the  fraudulent  assignment  was  made,  and  whose 
title  was  thereby  invalidated.    lb. 

See  Statute  of  Limitatxoks;  OoKSTZTunosrAL  Law. 

ADOPTION.    See  Intkbnal  Bxteitub. 

ADMIBALTY.      See    Ihsfxction;    Salvage;    Common    Gabeixrs; 
FxBBY-BOATs;  STEAMBOATS;  LiEK;  Pabtixs;  Look-out. 

ADVANCES.    See  Pubohabeb. 

AGENCY.    See  Possession. 

AMENDMENT.    See  Iktbbkal  Betxhux. 
APPEAL  BOND.    See  Suit. 

APPEABANCB.    See  Equity  {Ir^uneium). 

ASSIGNEE.    SeePABTiEs;  Bankbuptot. 
ASSIGNMENT.    See  Action. 
BANBBUPTCY— 

DISCHABGE.  . 

1.  Payments  of  money  to  preferred  creditors,  or  transfers  or  conveyances 

of  property,  by  one  adjudicated  a  bankrupt  on  his  own  petition, 
made  before  the  passage  of  the  bankrupt  act  of  March  2, 1867,  though 
fraudulent,  are  not  a  bar  to  the  discharge  of  the  bankrupt.  /» i^ 
maUer  of  HolUnthade^  210. 

2.  Section  29  of  the  act,  specifying  what  shall  be  a  bar  to  a  dischargOi 

clearly  distinguishes  between  frundulent  acts  committed  before  and 
after  the  passage  of  the  act.    lb. 

3.  As  to  fraudulent  transfers  prior  to  the  passage  of  the  act,  section  36 

shows  it  was  not  the  intention  of  Congress  they  should,  with  one  ex- 
ception, constitute  a  bar  to  a  discharge.  That  section  provides  that 
all  fraudulent  transfers,  etc.,  shall  be  void,  and  makes  it  the  duty  of 
the  assignee  to  sue  for  and  recover,  for  the  beneAt  of  creditors,  sU 
property  of  the  bankrupt  fhiudulently  assigned  or  conveyed.    Ji* 
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4.  Under  section  29  of  the  bankrupt  act,  the  failure  of  a  merchant  or 

tradesman  to  keep  proper  books  of  accounts,  is  a  bar  to  a  discharge 
in  bankruptcy.    In  the  matter  of  Jorey  j*  Soney  336. 

TKATTD. 

5.  Where  a  member  of  an  insolvent  firm  executed  a  note  to  a  creditor, 

payable  one  day  after  date,  with  a  power  of  attorney  to  confess 
judgment,  the  creditor  knowing  the  insolyency  of  the  firm,  and  of 
the  member  of  the  firm  giving  the  note  and  eognovit,  and  judgment 
was  entered  on  the  note  and  the  property  of  the  debtor  seized  on 
execution  by  the  sheriff,  and  the  debtor  soon  after  applied  for  the 
benefit  of  the  bankrupt  law,  and  an  assignee  was  appointed :  Held, 
in  an  action  of  replevin  brought  by  the  assignee  in  bankruptcy 
against  the  sheriff  to  recover  possession  of  the  property  of  the  bank- 
rupt, levied  on  to  satisfy  the  execution : 

1.  That  the  giving  of  the  note  by  the  bankrupt  firm,  with  a  cognovit  to 
confess  judgment,  was  a  fraudulent  preference  of  a  creditor  within 
the  meaning  of  section  35  of  the  bankrupt  act. 

2.  That  such  preference  being  in  fraud  of  the  act,  the  note,  warrant  of 
attorney,  judgment,  and  execution  were  nullities,  and  that  the  title 
to  the  property  levied  on,  vested  in  the  assignee  in  bankruptcy,  who 
had  a  right  to  its  possession,  to  be  disposed  of  for  the  equal  benefit 
of  all  the  creditors.    Haughey  v.  AUnn,  244. 

6.  A  payment  by  the  maker  of  a  promissory  note  to  an  indorser,  the 

maker  knowing  his  insolvency  at  the  time,  and  the  indorser  receiv- 
ing such  payment,  having  reasonable  cause  to  believe  the  maker  to 
be  insolvent,  is  a  fraudulent  preference  of  such  indorser  within  the 
meaning  of  section  35  of  the  bankrupt  act ;  and  the  assignee  in  bank- 
ruptcy may  sue  for  and  recover  the  amount  so  paid  for  the  benefit 
of  all  the  creditors.    AM  v.  Thomer^  287. 

LIEV. 

7.  Where  a  chattel  mortgage  was  given,  to  secure  payment  of  a  promis- 

sory note,  payable  one  day  after  date,  and  the  mortgaged  property, 
being  books,  stationery,  etc.,  remains  in  possession  of  the  mortgagor, 
who  carries  on  his  business  as  a  retail  bookseller,  as  before  the  mort- 
gage, selling  the  stock  mortgaged,  and  replacing  it  by  the  purchase 
of  other  stock,  until  there  can  be  no  identification  of  the  articles 
specified  in  the  mortgage,  and  the  mortgagee  assents,  for  years,  to 
this  course,  such  mortgagee,  when  proceedings  in  bankruptcy  are 
commenced  against  the  mortgagor,  has  no  right,  under  the  mortgage, 
to  the  possession  of  the  stock  in  his  possession  at  the  time  of  the 
bankruptcy.    In  the  matter  of  Manly^  261. 
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8.  Under  the  facts  stated,  the  mortgagee  has  no  lien  on  the  stock,  and  can 

only  share  pro  rata  with  other  creditors,  in  the  proceeds  of  the  sale 
of  the  stock.    lb, 

FBOYIirO  DEBT. 

9.  The  clause  of  section  39  of  the  bankrupt  act,.proyiding  that  a  creditor 

of  a  bankrupt,  who,  knowing  the  insolvency  of  the  debtor,  receivei 
money  or  property  from  him  in  payment,  "shall  not  be  allowed  to 
prove  his  debt  in  bankrupty,"  does  not  apply,  if  the  creditor,  before 
presenting  his  claim  to  the  assignee  in  bankrupty,  makes  a  full  sur- 
render of  the  money  or  property  transferred  to  him.  In  the  matter 
of  Ssece  j-  Brother,  369. 

10.  Section  23  of  the  bankrupt  act,  by  clear  implication,  allows  the  cred- 

itor to  make  such  surrender,  and  on  doing  so,  permits  him  to  prove 
his  claim  against  the  bankrupt's  estate,  and  entitles  him  to  his  divi- 
dends as  a  creditor.    lb, 

11.  The  clause  above  quoted  from  section  39  is  limited  in  its  operation  to 

cases  where  the  assignee  in  bankruptcy  is  compelled  to  resort  to  legal 
measures  for  the  recovery  of  the  property  illegally  transferred  to  the 
creditor.    lb, 

BEEB. '  See  Iktssnal  Beyekttb. 

BOND.    See  Iktebkal  Rsvekus;  Sitsetis8;  Dxclabation;  Bevbnui; 

FoSTMAflTSB. 

BONDED  WAREHOUSE.    See  Internal  Betbkue. 

BUSINESS.    See  Ihtebnal  Rbyentte. 

CATTLE  BROKERr- 
A  farmer  purchasing   stock  to  consume   the  products  of  his  farm, 
though  with  the  intention  of  selling  it,  is  not  a  cattle  broker  within 
the  statute.     United  States  v.  Kenton,  97. 

See  Internal  Reyenue. 

CERTIFICATE.    See  Action. 

CHANCERY.    See  Equity. 

CHARACTER— 
Proof  of  the  good  character  of  the  party  charged  with  crime,  if  there  is 
doubt  of  his  guilt  upon  the  evidence,  may  afford  good  ground  for  a 
presumption  of  innocence,  but  will  not  be  available  to  overcome  or 
set  aside  satisfactory  proof  of  criminality.  United  States  v.  Smiik, 
323. 
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OHATTBL  MOBTGAGK    See  Bahkbttptot;  Liev. 

CITIZEN— 

1.  Where  a  pereon  who  had  resided  for  years,  and  pursued  husiness,  at 

Cincinnati,  removed  to  Covington,  Kentucky,  with  the  intention  of 
returning  to  Cincinnati,  and  never  voted  in  Kentucky,  hut  uniformly 
voted  in  Cincinnati  as  an  elector  of  Ohio,  and  who,  pursuant  to  his 
original  intention,  returned  to  Cincinnati :  Heldy  that  such  person 
did  not,  hy  such  removal,  lose  his  citizenship  in  Ohio.  UnUed 
States  V.  Thorpe^  340. 

2.  Such  a  person  is  qualified  to  serve  as  a  Juror  in  a  court  of  the  United 

States,  sitting  in  Ohio ;  and  a  new  trial  will  not  he  granted  on  the 
ground  of  his  disqualification  to  serve  as  such  Juror.    lb, 

COLLECTOB.    See  Jusibdigtigit. 
OOHMEBCE.    See  FsBBT-BOATS. 

COMMEBCIAL  INTEBCOUBSE— 

1.  The  policy  of  the  legislation  of  Congress  and  the  action  of  the  execu- 

tive department  of  the  United  States,  in  reference  to  commercial 
intercourse  between  the  loyal  and  insurgent  States  prior  to  March 
31,  1863,  was  to  prohibit  trade  with  the  insurrectionary  States,  not 
only  in  all  articles  contraband  of  war  in  the  strict  sense  of  the  term, 
but  all  other  articles  which  could  be  used  by  the  insurgents  to 
strengthen  and  support  the  rebellion.  United  States  v.  Steamer 
Hcmeyer^  217. 

2.  Under  rule  20  of  the  regulations  of  the  treasury  department  of  Sep- 

tember 11,  1863,  loyal  persons  were  authorised  to  obtain  permits  to 
purchase  for  money,  other  than  gold  or  silver,  any  of  the  products 
of  the  country  within  the  lines  of  national  military  occupation,  ex- 
cept when  prohibited  by  order  of  the  general  commanding  the  de- 
partment or  other  special  military  order,  and  to  transport  said  pro- 
ducts to  market.    lb. 

3.  The  acts  of  1799  and  1863  extend  and  apply  to  commercial  intercourse 

.between  Canada  and  the  United  States  as  well  as  to  other  foreign 
countries.     United  States  v.  Sevent^'five  Cases  of  JBookSf  271. 

COMMISSIONS.    See  Distbiot  Attobnet. 

COMMON  CABBIEBS— 

1.  The  owners  of  a  steamer,  taking  in  tow  a  flat-boat  at  a  low  stage  of 

water  in  the  Ohio  river,  are  not  liable  for  the  loss  of  the  fiat-boat 
and  its  cargo  as  common  carriers.  Brawley  j*  Golden  v.  Steamboat 
Jim  Watson^  366. 

2.  If  carelessness,  negligence,  or  want  of  skill  in  the  navigation  of  the 

steamer  be  proved,  the  owners  are  liable  for  the  loss,  not  otherwise.  lb, 

81 
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GOMFBOMISE.    See  Dutsiot  Attobitst. 

C0N8PIKACT— 

1.  In  an  indictment  for  a  conspiracy  to  defraud  the  United  States  under 

section  30  of  the  act  of  March  2, 1867,  there  must  he  satisfactory  evi- 
dence, not  only  of  the  conspiracy  charged,  hut  of  the  overt  set 
averred,  to  carry  into  effect  the  ohjects  of  the  conspiracy.  UmUd 
StaU9  V.  SmUh,  323. 

2.  A  conspiracy  is  where  two  or  more  persons  confederate  or  combine 

to  do  an  unlawful  act,  and  may  he  proved  hy  direct  and  positlTO 
evidence,  or  hy  facts  showing  that  there  was  concert  of  action  and  a 
unity  of  purpose  in  effecting  an  unlawful  ohject.    lb. 

8.  In  an  indictment,  hased  upon  section  30  of  the  act  of  March  2, 1867, 
charging  a  conspiracy  to  defraud  the  United  States  of  the  taxes  dae 
upon  distilled  spirits,  it  is  not  necessary  to  allege  the  specific  mode 
agreed  upon  hy  which  the  ohject  of  the  conspiracy  was  to  he  carried 
out.     United  States  v.  Duetin^  332. 

4.  It  is  sufficient  in  an  indictment  under  this  law,  to  aver  that  there  was 
a  conspiracy  to  de&aud  the  United  States  of  taxes  legally  due,  and 
that  in  pursuance  of  such  conspiracy  the  defendants  committed  a 
stated  overt  act.    lb, 

6.  Allegations  of  the  overt  act  are  not  required  to  he  as  full  and  minute 
in  an  indictment  for  conspiracy  as  in  an  indictment  for  fraud  with- 
out any  conspiracy.    lb. 

6.  If  an  overt  act,  in  violation  of  law,  is  charged  as  in  pursuance  of  a 
previous  conspiracy,  it  js  sufficient.    lb. 

CONSTITUTIONAL  LAW— 

1.  The  amendment  to  the  constitution  of  the  United  States,  securing  to 

all  persons  horn  here  all  the  rights  of  citisenship,  is  now  in  full  force 
and  valid  as  a  part  of  the  constitution,  and  includes  the  African  race. 
United  Statee  v.  Oanter,  389. 

2.  The  right  of  suffrage  is  included  in  the  guaranty  of  the  constitutional 

amendment.    lb. 

3.  Section  4  of  the  act  of  Congress  of  May  31,  1871,  prohihits  and  pun- 

ishes al)  interference  in  the  exercise  of  the  right  of  voting,  hy 
threats,  intimidation,  or  violence,  which  hinders  or  prevents  the  firee 
exercise  of  the  right.    lb. 

4.  The  acts  and  conduct  of  the  defendant,  Lewis  Canter,  as  proved,  are 

within  the  scope  and  operation  of  said  seption  4.    lb. 

6.  Individual  views,  adverse  to  the  policy  of  the  extension  of  the  right 
of  suffrage  as  provided  for  in  the  constitutional  amendments,  should 
have  no  influence  with  the  jury,  as  the  act  of  Congress,  under  which 
the  indictment  is  framed,  is  a  valid  act,  passed  in  purQuance  of  the 
constitution,  and  ohligatory  upon  eyery  ci^i^en.    fb,. 
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GoHBTiTUTioirAL  Law — Continued. 
6.  The  provision  of  the  constitation  of  the  United  States,  <<that  fall  faith 
and  credit  shall  be  given  in  each  State  to  the  public  records  and  ju- 
dicial proceedings  of  every  other  State,"  can  not  be  construed  as 
prohibiting  a  State  from  passing  a  law  barring  a  right  of  action 
from  lapse  of  time,  on  the  record  of  a  Judgment  of  another  State. 
Bandolph  v.  Kin^f  104. 

OONSTBUOTION— 

The  Supreme  Court  of  Ohio  having  decided  that  the  record  of  a  Judg- 
ment of  another  State  is  a  «pecta%,  and  that  the  limitation  of  the 
right  to  sue  on  such  record  is  fifteen  years,  under  the  statute  of  Ohio 
of  February  18,  1831,  this  court  will  follow  that  decision.  Randolph 
V.  King,  104. 

OONTBABAND  OF  WAR— 

1.  Dry  goods,  groceries,  and  medicines,  sold  to  the  inhabitants  along 
the  Mississippi  river,  in  the  year  1864,  were  not  articles  contraband 
of  war  by  the  legislation  of  Congress  or  the  regulations  of  the  treas- 
ury department,  or  by  the  law  of  nations.  United  Staiee  v.  Steamer 
Homeyer,  217. 

3.  A  steamboat  having  a  permit  from  a  special  treasury  agent  to  engage 
in  purchasing  cotton  along  the  borders  of  the  Mississippi  river, 
within  the  limits  of  the  States  of  Mississippi  and  Arkansas,  was 
fully  authorized  in  May,  1864,  under  the  statutes  of  the  United 
States,  the  President's  proclamations,  and  the  instructions  of  the  sec- 
retary of  the  treasury,  to  make  such  purchases,  and  the  forfeiture  of 
said  boat  and  her  cargo  was  not  incurred  by  engaging  in  such 
trade.    lb. 

See  COMMXBCIAL  IVTXBOOTTBSX. 

COSTS.    See  Distbigt  Attobkxt. 

CBIMBS.    See  Conbpibact;  Aocomflicx;  Chabactxb;  Bvidxvox;  Ik- 
biotmxnt;  Iktebval  Bsyxhux. 

DAMAGES.    See  Acriov. 

DBCLABATION— 

In  a  declaration  on  a  bond,  several  breaches  may  be  assigned  in  the 
same  count.     United  Staiee  v.  TrueedeUf  78. 

SeePLXADiNG;  Faxtixs;  Juribdiotiov. 

DISTILLED  SFIBITS.    See  Intibnal  Bbvbnux. 

J>ISTBICT  ATTOBNET— 

1.  A  district  attorney  of  the  United  States  is  entitled  to  two  per  cent,  on 
all  moneys  collected  or  realieed  in  any  proceeding  under  the  revenue 


468  INDEX. 

Domicile — ^Equity. 


DiBTBiCT  Attorkxt — OonHnuetL 

or  mtemal  reverme  latoa  of  the  United  States  condacied  by  him. 
Umiied  SiaU9  r.  Five  Hundred  Barrele  of  ITAuJfcy,  T. 

2.  While  a  proceeding  in  rem,  to  forfeit  distilled  spirits  for  non-compli- 
ance with  the  provisions  of  the  internal  rerenue  laws  of  the  United 
States,  wts  pending  in  the  United  States  District  Court,  the  owners 
of  said  spirits  effected  a  compromise  of  the  case  with  the  secretary 
of  the  treasury  by  the  payment  of  a  large  sum  of  money  and  ao- 
cmed  costs,  the  case  being  dismissed  and  the  property  released  to 
the  owners  by  order  of  the  secretary.  Upon  motion  of  the  district 
attorney  for  a  retazation  of  costs  in  the  case,  to  include  a  commis- 
sion to  himself  of  two  per  cent  upon  the  sum  paid  to  the  secretary 
of  the  treasury :  Eeld^  that  under  section  11  of  the  act  of  March  3^ 
1863,  the  district  attorney  was  entitled  to  receive  from  the  United 
States  two  per  cent,  upon  the  sum  paid  by  the  terms  of  the  com- 
promise for  the  release  of  the  property  seised  in  said  proceeding,  as 
well  as  upon  the  sum  paid  as  penalties  incurred  upon  said  property. 
Jb. 

DOMICILE.    See  CrnzxN. 

ELECTION.    See  FtrBCHASXB;  Iittebval  BxyxinnB. 

ENTRY.  See  Bxrxirxjx;  Titu. 

EQUITY— 

IKJUKCnOV. 

1.  Upon  a  motion  to  dissolve  an  injunction,  informality  in  the  service  of 

the  notice  of  the  motion  for  the  injunction  is  cured  by  the  appear- 
ance of  the  defendant.    Branner  v.  Jones,  100. 

2.  The  object  of  all  injunctions  is  to  prevent  anticipated  mischief.  They 

are  not  intended  as  a  remedy  for  past  evils  or  grievances.    lb, 

ICAfiTXR. 

3.  It  is  no  ground  for  setting  aside  a  master's  report,  in  a  suit  in  chan- 

cery, that  he  was  not  sworn,  there  being  no  statute  of  the  United 
States,  or  any  rule  of  court,  requiring  a  master's  report  to  be  under 
oath.     Thompeon  j-  Qroom  v.  Smith,  320. 

4.  It  is  competent  for  the  court,  in  the  order  of  reference,  to  require  the 

master  to  be  sworn,  but,  if  not  specially  so  ordered,  it  is  no  objection 
to  the  report  that  he  was  not  sworn.    lb, 

6*  The  authority  to  r^fer  to  a  master  is  inherent  in  a  court  of  the  United 
States,  in  the  exercisp  of  its  chancery  jurisdiction.    lb, 

6.  There  is  no  reason  fpr  requiring  an  oath,  where  the  judge  or  court 
ordering  the  reference  has  personal  knowledge  of  the  integrity  and 
intelligence  of  the  person  appointed    Jb. 
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7.  The  maater  did  not  err  in  admitting  copies  of  accounts  and  papers 

from  the  office  of  the  quartermaster-general  of  the  United  States, 
properly  authenticated  as  true  copies  by  the  third  auditor  of  the 
treasury,  whose  official  character  was  certified  to,  in  proper  form,  by 
the  secretary  of  the  treasury,  as  the  act  of  Congress  expressly  pro- 
vides that  copies  so  verified  shall  be  admissible  as  evidence  in  the 
courts.    lb. 

FLSADnrO  JLXTD  PBAOTIOX. 

8.  A  demurrer  to  a  plea  presents  the  question  of  the  sufficiency  of  the 

bill,  as  well  as  of  the  plea.    Beard  v.  Bowler^  13. 

9.  Where  a  defendant  is  sued  as  the  sole  owner  of  a  railroad,  and  the 

proof  is  that  he  is  jointly  concerned  with  others  as  a  stockholder, 
the  allegation  of  ownership  is  material,  and,  unless  the  bill  is 
amended,  no  decree  can  be  entered  against  defendant.    lb, 

10.  An  objection  to  a  plea  that  it  is  defective  in  not  responding  to  all  the 

allegations  of  a  bill  is  not  sustainable,  for  a  plea  may  be  either  to 
the  whole  bill,  or  to  a  part  only.    lb, 

11.  Where  a  bill  in  equity  charges  acts  of  fraud,  and  sets  up,  among 

other  things,  an  agreement  by  a  defendant  to  execute  a  mortgage  of 
real  estate,  and  avers  a  failure  and  refusal  to  execute  such  mortgage^ 
such  defendant  can  not  by  plea  aver  the  invalidity  of  such  agree- 
ment as  a  parol  agreement  and  void  under  the  statute  of  frauds,  but 
will  be  required  by  answer  to  respond  to  the  allegations  of  the  bill. 
Bailey  v.  Wright^  181. 

12.  The  court  will  require  all  the  facts  to  be  presented  to  enable  it  to 

decide  whether  the  plea  of  the  statute  of  frauds  will  be  availa- 
ble,   lb, 

ESTATE.    See  Liability. 

EVIDENCE— 

1.  It  is  not  competent  for  the  government  to  prove,  as  a  fact  from  which 

frtLud  may  be  presumed,  that  the  pecuniary  circumstances  of  a  dis- 
tiller were  apparently  improved  while  engaged  in  distilling  during 
a  period  when  such  business  was  not  profitable.  United  Staies  v. 
Coffee,  110. 

2.  Upon  the  hearing  of  a  case  arising  under  said  extradition  treaty,  not 

only  copies  of  depositions,  but  also  copies  of  warrants  and  other 
papers,  certified  under  the  hand  of  the  person  issuing  the  same,  and 
attested  upon  the  oath  of  the  party  producing  them,  to  be  true  copies 
of  the  originals,  are  admissible  as  evidence  of  the  criminality  of  the 
person  apprehended.    Ex  parte  Rosa^  262. 
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3.  The  act  of  June  22,  I860,  which  enacts,  as  a  mode  of  proof  of  the 

authenticity  of  such  papers,  the  certificate  of  the  minister  or  con- 
sular officer  of  the  United  States  in  the  foreign  country,  does  not 
repeal  or  alter  the  act  of  Congress  of  August  12, 1848.  It  merely 
proTides  another  mode  of  authenticating  the  papers,  additional  to 
the  one  provided  by  that  act.    lb. 

4.  In  the  case  of  a  Joint  indictment  against  two  or  more  for  a  statutory 

misdemeanor,  those  charged  with  the  offense,  though  not  personally 
present  at  the  commission  of  the  unlawAil  act  specifically  alleged, 
may  be  found  guilty  as  principals  in  the  second  degree,  if  the  evi- 
dence satisfies  the  Jury  they  were  cognisant  of,  and  participants  in, 
the  fraud.  In  such  a  case,  the  law  regards  them  as  constmctiyely 
present  at  the  commission  of  the  unlawful  act.  United  SiaU$  ▼. 
Harrieif  311. 

5.  The  evidence  proving  the  guilty  complicity  of  the  defendants  must 

relate  to  facts  occurring  before  the  commission  of  the  criminal  act; 
and,  in  the  absence  of  such  testimony,  there  can  not  be  a  verdict  of 
guilty  solely  on  proof  of  occurrences  subsequent  to  the  commission 
of  the  offense ;  but  such  evidence  may  be  taken  into  consideration 
by  the  jury  as  explanatory  of,  or  throwing  light  upon,  the  prior 
evidence.    lb, 

SeeWiTNXss;  Aooomflice. 

BXEOUTIOK.    SeeSHSBiTT;  Suit. 

EXTRADITION— 
Under  the  treaty  between  the  United  States  and  Great  Britain,  of  August 
9,  1842,  and  the  legislation  of  Gongrress  for  carrying  into  effect  iti 
stipulations,  no  authority  is  required  from  the  executive  department 
of  the  United  States  to  enable  a  Judge,  magistrate,  or  commissioner 
to  issue  a  warrant  for  the  arrest  of  an  alleged  fugitive  from  justice. 
^Eix  parte  Rosa,  262. 

PERRY-BOATS— 
Ferry-boats  propelled  by  steam,  and  used  as  such  between  two  cities 
in  different  States,  are  within  the  scope  of  congressional  legislation, 
under  the  grant  of  power  to  regulate  commerce  "  among  the  States,*' 
and  are  subject  to  the  Jurisdiction  of  the  national  courts  in  the  ex- 
ercise of  their  admiralty  powers.  Steamboat  Cheeeeman  v.  TSao  Ferry' 
Boate,  363. 

See  Salvaos. 
FLAT-BOAT.    See  Gomuov  Gasbikbs. 
FORFEITURE.    See  National  Bakkb  ;  Ivtsrkal  Rxvurvs. 
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FBAUD— 

Where  it  is  shown  that  the  purchaser  of  property  had  no  knowledge 
of  the  existence  of  a  judgment  against  the  seller,  or  that  he  was 
otherwise  emharrassed,  the  inference  of  fraud  upon  the  part  of  the 
huyer  is  negatived.    Erdhouse  v.  Hiekenlocperf  392. 

See  Sals;    Ikdobssb;  Iktbbnal  Bxyskux;  Lixh;  Impobtatioh; 
BxYxinTK;  Pubchabxb;  Titlb;  Bakkbuptct. 

* 

HBIBS.    See  IiIabiutt. 

IMPOBTATION— 

1.  In  an  information  under  section  66  of  the  act  of  Congress  of  1799|  al- 

leging fraud  in  the  importation  of  merchandise  at  an  undervalua- 
tion, it  is  necessary  to  aver  that  the  valuation  was  under  cost  at  the 
place  of  exportation.  United  States  v.  Seventy-eightCaeee  of  Books,  271 . 

2.  The  information  in  this  case  not  containing  this  averment  is  defective, 

hut  the  district  attorney  is  permitted  to  amend.    lb. 

3.  In  the  additional  or  amended  information,  hased  on  section  1  of  the 

act  of  Congress  of  March  3,  1863,  it  is  not  necessary  to  allege  that 
the  person  making  the  fraudulent  entry,  was  either  owner,  consignee, 
or  agent  of  the  property,  if  it  appears  from  the  statements  of  the  in- 
formation that  the  person  making  the  entry  was  the  owner,  or  acted 
as  an  agent  of  the  owner.    lb, 

4.  An  averment  that  the  requirements  of  the  statute  have  been  complied 

with,  which  are  merely  directory  to  the  officers  of  the  revenue  and 
the  importer,  is  not  necessary  under  the  act  of  March,  1863.    lb. 

5.  Section  66  of  the  act  of  1799  is  not  repealed  by  section  1  of  the  act  of 

March,  1863,  the  latter  being  in  aid  of,  or  auxiliary  to,  the  act  of 
1799.    Jb. 

See  Titlb*,  Fubohabbb;  Bbtbkttb;  Libk. 

IKDICTMBNT— 

1.  In  an  indictment  alleging  conspiracy  to  have  been  entered  into  in  the 

county  of  Champaign,  within  the  Southern  District  of  Ohio,  if  the 
proof  shows  that  if  there  was  a  conspiracy,  it  was  entered  into  in  the 
county  of  Montgomery,  it  is  not  a  fatal  variance  between  the  alle- 
gation of  the  indictment  and  the  proof,  the  act  charged  being 
averred  to  have  been  committed  within  the  territorial  limits  of  the 
Southern  District  of  Ohio,  and  therefore  within  the  jurisdiction  of 
the  court.     United  States  v.  Smitfi,  323. 

2.  It  was  not  necessary  to  set  forth  the  county  in  which  the  alleged  con- 

spiracy was  formed,  and  it  may  be  rejected  as  surplusage.    lb. 

3.  One  good  count  in  an  indictment  will  sustain  a  general  verdict  of 

guilty,  and  though  there  may  be  different  counts,  it  will  afford  no 
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reMon  for  quashing  the  whole  indictment.  Vmted  Stai€$  t.  Dusiin, 
332. 

See  OoKBPixACT. 

INDOBSBE— 

1.  Where  a  negotiable  note  is  transferred  by  indorsement  to  a  third 

person  who  is  ignorant  of  any  infirmity  affecting  its  validity,  and 
the  indorsement  is  before  the  maturity  of  the  note^  the  indorsee  is  an 
innocent  holder,  and  may  recover  against  the  maker,  although  as  to 
-  him  there  has  been  a  failure  of  consideration.  PeoM  ▼.  Me(Mland, 
42. 

2.  An  indorsee  of  a  note  given  in  payment  for  a  horse,  in  the  sale  of 

which  there  was  a  fraudulent  concealment  of  the  animal's  unsound 
condition,  is  not  an  innocent  holder  of  the  note,  if  the  proof  shows 
that  he  and  the  seller  wore.the  owners  of  the  horse,  and  that  in  the 
sale  the  seller  acted  as  his  agent.    lb. 

IKFOBMATION.    See  Ivtsskal  Bstbhttx  ;  Imfobtatiov;  Bbyxots. 

INJUNCTION.    See  Equitt  {It^netion). 

INNOCENT  HOLDER.    See  Indobsbs. 

INSPECTION— 
A  steamboat  navigating  the  Ohio  and  Mississippi  rivers  was  impressed 
into  the  service  of  the  government,  by  a  military  order,  to  transport 
troops  and  supplies.  During  the  period  of  said  service,  the  year  for 
which  she  had  previously  been  inspected  expired :  Heldf  that  the 
owner  of  the  boat  was  not  liable  to  a  penalty  for  her  non-inspection 
while  in  the  government  service.     United  Staiee  v.  Moore,  34. 

INTEREST.    See  Natiohal  Bajtxb. 

INTENTION.    See  Iktbbval  Bbvbhub. 

INTEBNAL  BEVENUE— 

1.  The  provision  of  the  law,  making  the  neglect  of  a  manufacturer  of 

tobacco  to  procure  a  license  a  punishable  offense,  was  not  designed 
for  the  benefit  of  sureties,  but  to  protect  the  government  against  the 
frauds  of  the  manufacturer.     United  Staiee  v.  Trueadell,  78. 

2.  Bevenue  officers  are  not  required  to  give  notice  of  the  expiration  of  a 

manufacturer's  license.  It  is  a  matter  within  his  knowledge^  and  of 
which  he  must  take  notice  at  his  periL    Ih. 

3.  Bevenue  laws  should  be  rigidly  enforced,  but  not  strained  to  embrace 

acts  not  fairly  within  their  scope.     United  Statee  v.  Kenton,  9Y. 

4.  In  a  suit  by  the  United  States  to  recover  a  fine  for  puisuing  the  busi- 
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nees  of  a  cattle  broker,  without  having  procured  a  license,  it  must 
appear  that  the  person  sued  dealt  in  cattle  or  hogs  as  his  principal 
business.    Jb. 

5.  Occasionally  buying  and  selling  such  stock,  in  connection  with  his 

main  pursuit  as  a  farmer,  does  not  bring  him  within  the  operation 
of  the  statute  requiring  a  person  following  the  business  of  a  cattle 
broker  to  obtain  a  license.    lb, 

6.  The  term  business,  as  used  in  the  statute,  must  be  limited  in  its  mean- 

ing to  the  main  or  principal  occupation  of  an  individual,  and  can 
not  extend  to  selling  or  buying  as  merely  incidental  to  another  pur- 
suit,   lb, 

7.  Under  section  9  of  the  act  of  July  18,  1866,  in  a  proceeding  against  a 

manufacturer  of  tobacco,  alleging  frauds  under  said  section,  the  raw 
material  found,  if  intended  to  be  used  for  a  fraudulent  purpose,  may 
be  seized,  and  is  subject  to  forfeiture,  without  reference  to  the  place 
where  it  is  found.    United  States  v.  Sixteen  Hogsheads  TobaeeOf  137. 

8.  It  is  not  necessary  to  set  forth  the  facts  from  which  the  fraudulent  in- 

tention alleged  is  inferred.  It  is  sufficient  that  the  charge  of  fraud 
is  made  in  the  words  of  the  statute.    lb, 

9.  But  in  reference  to  tools,  implements,  and  other  personal  property, 

the  statute  makes  it  necessary,  as  a  ground  of  forfeiture,  that  they 
should  be  found  in  the  place  or  building,  or  within  tl\e  yard  or  in- 
dosure,  where  they  were  intended  to  be  used ;  and  an  article  in  an 
information,  claiming  a  forfeiture  of  such  property,  is  defective 
without  such  averment.    lb, 

10.  As  there  is  no  such  averment  in  this  information,  the  exception  to 

that  part  of  the  fifth  article,  claiming  the  forfeiture  of  tools,  imple- 
ments, etc.,  is  sustained.    lb, 

11.  The  district  attorney  is,  however,  allowed  to  amend  said  article ;  but, 

if  not  amended,  the  court  will  order  this  part  of  the  property  seized 
to  be  restored  to  the  claimants.    lb. 

12.  This  suit  is  prosecuted  for  the  recovery  of  a  penalty  of  $4  on  each 

gallon  of  spirits  alleged  to  be  fraudulently  removed  or  sold  by  de- 
fendant under  that  clause  of  section  9  of  the  act  of  July  13,  1866, 
imposing  such  penalty ;  and  the  verdict  in  this  case  can  not  be  for 
the  alternative  penalty  of  $500  provided  for  in  that  clause.  United 
Statu  V.  QrotenhempeTy  140. 

13.  The  only  question  for  the  Jury  is,  whether  the  defendant  had  posses- 

sion of  the  spirits,  and  sold  or  disposed  of  them,  having  knowledge 
of  a  fraud  connected  with  them,  and  with  the  design  of  evading  the 
tax  to  which  they  were  suliject.    lb. 
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li.  The  qaestion  whether  the  fmcts  proved  warrant  the  inference  of  fraad 
charged  by  the  United  States,  U  ezdttsively  for  the  jury.    Ib» 

15.  Under  Baid  section  of  the  statute  referred  to,  to  constitute  the  fraud 

charged,  an  intent  to  evade  the  payment  of  the  tax  must  appear  to 
the  satisfaction  of  the  Jury,  but  such  intent  can  only  be  inferred 
fh>m  the  circumstances  in  proof    lb, 

16.  If  the  Jury  find  there  was  any  fraudulent  concert  of  action  between 

the  distiller,  or  other  persons,  and  the  defendant,  in  bringing  the 
spirits  into  market  without  the  payment  of  the  tax,  the  fraud 
charg^  in  the  declaration  is  sustained.    lb. 

17.  Giving  transportation  bonds  for  the  removal  of  spirits  from  a  dis- 

tiller's warehouse  to  a  bonded  warehouse,  class  B,  did  not  authorise 
the  sale  of  the  spirits  without  the  payment  of  the  tax,  and  such  sale 
would  be  in  fraud  of  the  law.    lb, 

18.  In  an  information,  claiming  a  forfeiture  of  tobacco,  in  two  distinct 

charges,  based  on  two  provisions  of  the  internal  revenue  laws,  the 
district  attorney  may  claim  a  Judgment  on  either  or  both,  as  the  evi- 
dence may  Justify,  and  the  court  will  not  require  him  to  elect  on 
which  he  will  rely.  UniUd  States  v.  Ei^ht  Hundred  Caddiee  of  To- 
baeeOf  305. 

19.  Tobacco,  as  an  article  subject  to  taxation,  is  included  in  section  9  of 

the  act  of  July,  1866,  and  may  be  forfeited  for  fraud  perpetrated  by 
the  manufacturer,  even  in  the  possession  of  a  purchaser,  without 
knowledge  of  the  fraud.    lb, 

20.  This  is  a  stringent  but  necessary  provision  in  the  internal  revenue 

system.    lb 

21.  The  title  of  the  government  to  the  property  infected  with  fhtud,  vests 

from  the  time  of  its  commission,  and  the  taint  of  fraud  inheres  in  it, 
even  in  the  possession  of  an  innocent  purchaser.    i&. 

22.  If  fabe  brands  were  placed  upon  the  caddies  by  a  revenue  officer,  indi- 

cating that  the  legal  taxes  had  been  paid,  when  in  fact  they  had  not 
been  paid,  without  any  complicity  in  the  fraud  by  the  claimant,  it 
would  not  be  ground  of  forfeiture,  and  if  the  Jury  find  a  forfeiture,  it 
must  be  for  the  original  fraud  of  the  manufacturer  in  falling  to  re- 
turn, or  making  fklse  returns  of  the  quantity  manufactured.    lb, 

23.  In  the  trial  of  an  indictment  for  the  fraudulent  removal  of  distilled 

spirits  from  the  distillers'  bonded  warehouse,  under  section  46  of  the 
internal  revenue  act  of  July  13,  1866,  it  is  not  necessary  for  the 
United  States  to  prove  that  the  warehouse  from  which  it  is  averred 
the  spirits  were  removed,  had  been  designated,  or  authorised  ss 
such,  by  an  officer  of  the  revenue  department.  United  Statee  v* 
HarrieSf  311. 
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24.  The  court  will  take  notice^  Judicially,  that  the  statute  requires  every 

distiller  to  provide  such  a  warehouse;  and  a  jury  may  legally  act  on 
the  presumption  that  the  distiller  had  complied  with  the  law,  and 
has  a  warehouse  as  required  by  the  statute.    Ih. 

25.  A  distiller's  bonded  warehouse,  which  the  law  requires  him  to  provide, 

is  a  part  of  the  distiller's  premises ;  and  proof  of  the  unlawful  re- 
moval of  the  spirits  from  such  a  warehouse  sustains  the  averment  of 
the  indictment,  that  the  removal  was  from  the  distillery  with  which 
it  was  connected.     United  Siatea  v.  SmUK^  323. 

26.  The  government,  in  an  indictment  under  section  30  of  the  act  of 

March  2,  1867,  is  not  bound  to  strict  proof  of  the  ownership  of  the 
rectifying  distillery  to  which  it  is  alleged  the  spirits  were  unlawfully 
removed.    lb, 

27.  A  transportation  bond,  under  the  law  in  force  at  the  date  of  its  execu- 

tion, signed  by  the  obligors  in  blank,  as  to  the  quantity  of  spirits  to 
be  removed,  and  the  amount  in  money  which  it  was  intended  to  se- 
cure, is  not  binding  on  the  obligors,  unless  they  adopted  and  ratified 
the  bond,  after  the  instrument  was  completed,  by  filling  the  blanks. 
Uniied  States  v.  Turner,  379. 

28.  Such  a  bond,  executed  by  a  firm,  in  a  partnership  transaction,  adopted 

and  ratified  by  one  member  of  the  firm,  becomes  valid  as  to  the  firm. 
lb. 

29«  The  act  of  delivering  the  bond  to  the  collector  by  one  of  the  firm,  after 
the  blanks  are  filled,  for  the  purpose  of  obtaining  a  permit  for  the  re- 
moval of  the  spirits  from  the  distiller^s  bonded  warehouse,  with  the 
declaration  that  it  was  all  right,  is  an  adoption  and  ratification  of  the 
bond  as  completed,  that  makes  it  valid  as  to  the  parties  so  adopting 
and  ratifying  it.    lb, 

30.  Where  such  a  bond  is  executed  in  the  name  of  the  firm  by  a  clerk  of 

the  firm,  who  was  in  the  habit  of  thus  using  the  firm's  name,  without 
objection  by  the  members,  and  who  was  the  active  manager  of  the 
business  of  the  firm,  it  is  not  necessary  for  the  United  States  to  prove 
that  the  clerk  was  authorized  thus  to  sign  the  bond  by  an  instrument 
of  writing  under  seal,  or  any  written  instrument.    lb, 

31.  If  the  jury  find,  from  the  evidence,  that  the  firm  did  authorize  the 

signing  of  their  names  by  their  clerk,  either  by  parol  or  equivalent 
acts,  it  will  be  obligatory  on  the  firm,  especially  if  they  used  the 
bond  for  the  purpose  for  which  it  was  intended,  and  thus  admitted 
the  validity  of  its  execution.    lb. 

32.  As  to  the  surety  in  the  bond,  if  there  is  no  proof  that  he,  either  ex- 

pressly or  by  implication,  assented  to  and  adopted  it,  after  the  ad- 
ditions to  it,  by  filling  the  blanks,  it  is  not  obligatory  on  him.    J^. 
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S3.  Under  leetion  9  of  the  internal  revenue  act  of  Jnly,  1866,  it  is  »  neoes- 
lary  element  of  tbe  frauds  specified  in  it  that  there  should  be  an  in- 
tent to  defraud,  by  evading  the  payment  of  the  tax  or  duty  imposed 
by  law.  Untied  StaUe  ▼.  ISoo  Hundred  and  Fifty  Barrele  of  Beer^ 
395. 

34.  Under  this  section,  not  only  is  beer  proved  to  have  been  iUiciUj  sold 

or  intended  for  sale^  without  payment  of  the  tax  imposed  by  law, 
subject  to  forfeiture,  but  all  the  beer  found  in  possession  or  costody 
of  claimants,  and  the  raw  materials,  fixtures,  and  i4>pliances  of  the 
brewery,  are^  by  law,  infected  with  fraud.    lb. 

35.  Where,  in  a  proceeding  for  the  forfeiture  of  property,  under  the  in- 

ternal revenue  statutes,  on  the  ground  of  fhtud,  the  information  in 
different  counts  avers  several  frauds,  under  different  sections  of  the 
statute,  a  verdict  of  forfeiture  will  be  sustained,  if  there  is  one 
count  setting  forth  a  fraud,  within  the  words  of  any  one  of  the  sec- 
tions.    United  Statee  v.  One  Dietillery,  399. 

36.  An  accomplice  in  the  commission  of  the  frauds  charged,  is  a  compe- 

tent witness,  but  his  testimony  is  to  be  received  with  great  oaation; 
and  a  Jury  should  hesitate  to  base  a  verdict  upon  it,  unless  corrob- 
orated by  other  reliable  testimony.    lb, 

SeeBsoou);  SiruBTixa;  Evidbhob. 
INYOIOE.    See  BxvsirnB. 
JOINT  ACTION.    See  Aotiov. 
JUDGMENT.    See  CoNSTBUcnoir;  Ookstxtutiokal  Law. 

JUBISDIOTION— 

1.  In  the  courts  of  the  United  States,  if,  at  any  stage  of  a  loit,  it  be- 

comes apparent  that  the  court  has  not  jurisdiction,  no  farther  pro- 
ceedings will  be  had,  and  the  case  will  be  dismissed  on  that  ground 
as  to  those  parties  to  whom  the  objection  applies.  MeCUakj/y' 
Cobb,  16. 

2.  A  court  of  the  United  States  has  no  jurisdiction  in  case  of  a  bill  by  s 

citizen  of  the  State  in  which  the  bill  is  filed,  to  restrain  a  collector  of 
internal  revenue  from  the  collection  of  an  alleged  illegal  income  tsx. 
Eoback  v.  Taylor,  36. 

3.  The  only  remedy  given  by  law  is  by  appeal  to  the  district  assessor; 

and  failing  thus  to  obtain  redress,  by  appeal  to  the  commissioner  of 
internal  revenue.    Jb. 

4.  The  provision  of  the  constitution  of  the  United  States,  declaring  thst 

the  judicial  power  should  extend  to  all  cases  arising  under  the  laws 
of  the  United  States,  is  not  a  self-executing  power,  and  does  not  vest 
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the  courts  with  Juriadiction  without  the  action  of  Congress  for  that 
purpose.    lb, 

5.  Suit  was  brought  in  the  Circuit  Court  of  the  United  States  within  the 

Southern  District  of  Ohio,  against  the  defendant,  by  the  plaintiflk, 
and  the  marshal  of  said  district  made  a  return  to  the  writ  that  de- 
fendant was  serred  personally.  The  declaration  averred  defendant 
to  be  a  citizen  of  Ohio,  and  the  plaintiffs  citisens  of  Iowa.  Seld, 
that  it  was  not  necessary,  to  giye  Jurisdiction  to  the  court,  that  the 
declaration  should  allege  the  defendant  to  be  a  resident  of  the  South- 
ern District  of  Ohio.     Vore  y.  Fowler^  294. 

6.  A  circuit  court  of  the  United  States  has  Jurisdiction,  where  the  parties 

are  citizens  of  different  States,  without  reference  to  the  dirision  of  a 
State  into  districts.    lb. 

7.  If  the  defendant  is  a  citizen  of  the  State,  and  process  has  been  served 

in  the  proper  district,  the  question  of  Jurisdiction  can  not  pre- 
vail,   lb, 

8.  The  District  Court  of  the  United  States  for  the  Southern  District  of 

Ohio,  as  a  court  of  admiralty,  has  territorial  Jurisdiction  in  case  of 
a  seizure  on  the  Ohio  side  of  the  Ohio  river,  at  high-water  mark. 
Steamboat  Cheeaeman  v.  Two  Ferry-boaia,  363. 

9.  The  court,  aleo,  has  admiralty  Jurisdiction  over  the  Ohio,  as  a  naviga- 

ble river,  by  virtue  of  section  9  of  the  Judiciary  act  of  1789,  as  con- 
strued by  the  Supreme  Court  of  the  United  States.    R. 

See  Pasties;  Waitsb. 
JUBOR.    See  Citizxh. 
JUBY.    See  Yxbdiot;  iNTXuriLL  Bbtxhits. 

LIABILITY— 

1.  Under  the  statutes  of  Ohio,  the  widow  and  heirs  of  a  deceased  person, 

who  are  the  recipients  of  property  from  the  estate  are  liable  for  his 
debts  to  the  extent  of  such  property,  under  the  conditions  and  lim- 
itations of  the  statute.    OoeKom  v.  Alexander^  168. 

2.  Where  the  evidence  shows  that  certain  bonds  were  placed  in  the  hands 

of  defendant  by  plaintiff,  to  be  disposed  of  by  him  on  the  same  terms 
as  his  own  bonds,  and  that  he  sold  the  same  for  fifty  cents  on  the 
dollar  and  accounted  to  the  plaintiff  at  the  rate  of  thirty-seven  and 
a  half  cents  on  the  dollar,  such  defendant  is  liable  to  the  plaintiff  for 
the  difference  between  the  two  rates,  subject  only  to  a  deduction  for 
reasonable  charges    DunUvff  v.  Mouny,  214. 

See  SiTBXTixs. 
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LIOENSE.    See  Iktxbital  BsYEiorx. 

LllBN— 

1.  Where  packages  of  books  were  fraudulently  imported  into  the  United 

States  and  placeid  in  the  possession  of  auctioneers  to  be  sold,  tnd 
advances  were  made  by  them  on  said  books  without  knowledge  of 
or  reason  to  suspect  any  fraud  in  such  importation,  and  before  the 
United  States  had  made  its  election  to  proceed  for  a  forfeiture,  or  to 
sue  for  the  value  of  the  property:  Heldj  that  such  advances  were  a 
lien  upon  the  proceeds  of  the  sale  of  the  books  in  the  registry  of  the 
court,  and  that  an  order  for  payment  should  be  made.  United Statn 
V.  Seveniy^ht  Oomm  of  Books,  285. 

2.  Where  such  lien  exists,  and  the  fund  from  which  it  ought  to  be  paid 

is  within  the  Jurisdiction  of  the  court,  there  is  no  necessity  for  re- 
quiring the  person  having  such  lien  to  apply  to  the  secretary  of  the 
treasury  for  payment.    lb. 

3.  A  lien  by  collision  overrides  and  is  paramount  to  all  prior  liens, 

including  wages  due.    Busk  v.  Steamboat  Freeeione,  234. 

See  Title. 

LOOKOUT— 

The  place  of  the  lookout  is  on  the  forward  part  of  the  hurricane  deck, 
where  he  can  see  approaching  boats  and  other  obstructions  to  nsTi- 
gation.    Buek  v.  Steamboat  FreeeUme,  234. 

See  Steamboat. 

HALFEASAKOE.    See  Aotioh. 

MOTION  TO  QUASH— 
A  motion  to  quash  will  not  be  sustained  unless  the  indictment  is  bad  be- 
yond a  reasonable  doubt.     United  Staiea  v.  ZHm^  332. 

NATIONAL  BANKS— 

1.  Section  30  of  the  national  banking  act,  of  June  3, 1864,  restrictB  banks 

organized  under  the  act  to  the  rate  of  interest  on  loans  and  disoounti 
authorised  by  the  laws  of  the  State  in  which  a  bank  is  located;  and 
provides,  that  charging  or  reserving  a  higher  rate  of  interest  shall 
subject  the  bank  to  the  forfeiture  of  all  the  interest  charged  or  paid, 
with  a  right  by  the  person  paying  the  same  to  sue  for  and  recover 
double  the  amount  paid.  Natianal  Exchange  Bank  of  CoUanbue  v. 
Moore,  170. 

2.  But  the  statute  does  not  provide  for  the  forfeiture  of  the  principal 

debt;  and  although  interest  has  been  reserved,  by  a  bank  in  Ohio, 
in  excess  of  the  rate  of  interest  allowed  by  the  law  of  the  State,  the 
bank  has  a  valid  claim  against  the  debtor  for  the  principal  debt  i^- 
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3.  Although  the  reeeryation  of  an  illegal  rate  of  intereflt  is  in  violation 

of  the  statute,  there  is  no  provision  for  the  forfeiture  of  the  princi- 
pal deht ;  and,  the  statute  having  provided  for  the  forfeiture  of  twice 
the  amount  of  the  illegal  interest  charged,  the  fair  implication  is, 
that  it  was  the  intention  of  Congress  that  such  forfeiture  should  be 
the  only  penalty.    lb, 

4.  The  reservation  of  ten  per  cent,  interest  being  in  excess  of  the  rate 

prescribed  by  the  State,  does  not  involve  such  moral  turpitude  as  on 
the  principles  of  the  common  law  to  vitiate  the  contract.    lb, 

KEGLIGBNOE— 
It  is  no  excuse  for  the  negligence  of  a  lookout  in  failing  to  be  in  his 
proper  place,  that  the  upper  deck  was  crowded  with  soldiers,  and  that 
there  may  have  been  difficulty  in  passing  from  one  part  of  the  boat 
to  the  other.    Bmk  v.  Steamboat  FreeeUme,  234. 

See  OoMMOH  Oabbiibs. 

KBW  TRIAI^ 

1.  A  motion  for  a  new  trial  is  an  appeal  to  the  discretion  of  the  courts  and 

if  there  are  any  grounds  for  the  apprehension  that  injustice  has  been 
done  to  the  defendants,  by  a  verdict  for  a  large  amount  found  against 
them  by  the  jury,  and  that  a  different  result  would  follow  from  a 
second  trial,  it  is  the  duty  of  the  court  to  grant  it.  United  States  v. 
Otafee^  147. 

2.  Where  a  jury  give  credence  to  the  testimony  of  two  witnesses  for  the 

United  States  as  against  the  testimony  of  nine  unimpeached  witnesses 
for  the  defendants,  they  decide  against  the  weight  of  the  evidence, 
and  it  is  a  ground  for  a  new  trial.    lb. 

3.  The  doctrine  is,  that  testimony  merely  cumulative  does  not,  in  gen- 

eral, afford  a  sufficient  ground  for  a  new  trial,  but  in  a  case  of  great 
Importance,  involving  large  interests,  courts  have  given  a  liberal 
construction  to  the  rule,  and  received  such  testimony  on  an  applica- 
tion for  a  new  trial.    lb. 

See  Aotioh;  Oitizik. 
NOTABY  PUBLIC.    SeeAonow. 
OATH.    See  Equity  (Master). 
OBLIGOBS.    See  Ivtvbxal  Bivskttx. 
OWNBB.    See  Equity  {Pleading). 
OWKEBSHIP.    See  Iittebkal  Bsvikuv, 
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PABTIE8— 

1.  A  suit  was  brought  by  a  citiaen  of  Illinois,  in  the  Soathem  District 

of  Ohio,  upon  a  Joint  contract  against  two  defendants,  one  of  whom 
resided  in  said  district,  and  the  other  in  the  State  of  Indiana.  Tbe 
declaration  averred  the  residence  of  the  defendants,  and  the  return 
of  the  marshal  showed  serrice  on  both,  but  the  declaration  did  not 
aver  that  the  defendant  residing  in  Indiana  was  served  within  the 
Soathem  District  of  Ohio :  Held,  that  in  sach  case  it  was  not  nec- 
essary to  aver  on  the  record  that  the  defendant,  residing  in  Indians, 
was  served  within  said  district,  and  that  by  virtue  of  section  1  of  the 
act  of  February  28,  1839,  jurisdiction  was  conferred  upon  the  cooit 
to  proceed  to  the  trial  and  adjudication  of  such  suit  as  against  sll 
parties  regularly  served  with  process.    MeCloeky  v.  Cb66,  16. 

2.  The  assignee  of  seamen's  claims  for  wages  has  no  maritime  lien  for 

those  claims,  and  can  have  no  standing  in  a  court  of  admirslty. 
Ru^k  V.  SUamboai  Freestone,  234. 

See  JuBiSDicTiOK;  AonoH. 
PATENTS  AND  PATENT  LAW— 

▲ICBIGUITT. 

1.  Courts  are  reluctant  to  declare  a  patent  void  on  the  ground  of  vsgae- 

ness  or  ambiguity,  unless  it  be  very  clear  and  unmistakable.  Smifi 
V.  Whiaen,  116. 

2.  An  ambiguity  in  the  description  may  be  removed  by  reference  to  the 

drawings,  which  may  be  examined  to  determine  the  dimensions  of 
the  parts,  when  dimensions  become  material.    lb. 

OOMBIVATIOK. 

3.  All  the  parts  of  a  combination  must  co-act  in  producing  the  result 

daMued  from  their  combination.    Swift  v.  WhiseHf  116. 

OOKBTRUCTIOK  01*  STATUTl. 

4.  As  the  act  of  1842  is  highly  penal,  it  must  receive  a  strict  oonstrao- 

tion,  and  can  not  be  held  to  embrace  any  act  which,  although  within 
the  strictness  of  its  letter,  is  against  reason  aud  common  sense. 
UniUd  States  v.  Marrie,  23. 

6.  It  can  not  be  supposed  that  Congress  intended  to  attach  a  penalty 
to  placing  the  word  "patent "  on  any  article  which  was  frivolous  in 
itself,  and  which  imported  no  novelty,  or  the  exercise  of  any  inven- 
tive talent,  and  which  could  therefore  deceive  no  one.    lb, 

6.  The  phrase,  "  a  point  a  little  below  that  at  which  fusion  commences," 
in  Whitney's  patent,  gives  a  maximum  of  temperature,  and  does 
not  imply  that  a  lower  temperature  was  not  inconsistent  with  his  in- 
vention.    Whitney  v.  Movory^  46. 
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7.  '*A  little  below  fusion"  does  not  mean  "incipient  fusion,"  or  iron  in 

a  "semi-plastic  state,"  Jbut  a  point  so  far  below  fusion  as  to  prevent 
the  destruction  of  the  chilly    P>, 

8.  A  patent  for  a  particular  structure,  intended  to  accomplish  a  particu- 

lar end,  does  not  import  an  exclusive  right  to  every  possible  mode 
of  accomplishing  the  same  end.    Blanehard  v.  Putimany  84. 

9.  A  claim  for  a  bolt  to  be  placed  in  a  position,  *<  vertical,  or  nearly  so," 

is  free  from  ambiguity.  It  calls  for  a  bolt  in  a  vertical  position, 
with  permission  to  the  builder  to  give  it  a  slight  inclinationi  if  neo» 
essary  in  his  discretion.    Swift  v.  Whiaen^  115. 

10.  It  is  well  settled  that  in  the  effort  to  ascertain  the  intention  and 
meaning  of  the  specifications  and  claims,  they  are  to  be  viewed  in 
a  liberal  spirit,  so  that,  if  possible,  the  object  of  the  inventor  or  pat- 
entee may  be  carried  out.  Mere  rigid  technicalities  are  to  be  set 
aside,  unless  there  is  a  clear  legal  necessity  for  sustaining  them. 
Ooodyear  v.  Berry ^  189. 

11.  In  the  case  of  patented  chemical  combinations,  the  exclusive  right 

to  the  invention  imports  nothing  but  protection  against  the  use  of 
the  same,  or  substantially  the  same  elements  compounded  and  treated 
on  principles  substantially  the  same  as  those  of  the  patented  article. 
lb. 

12.  Although  the  words,  "  other  vulcanizable  gums,"  were  not  found  in 

the  original  patent,  the  interpolation  of  them  into  the  reissues  does 
not  make  the  latter  void.    lb. 

DAMAGES. 

13.  The  plaintiff  may  fail,  from  a  lack  of  evidence,  in  proving  infringe- 

ments which  would  have  justified  the  jury  in  finding  damages  to  a 
larger  amount,  but  this  is  the  fault  or  misfortune  of  the  plaintiff, 
and  does  not  authorize  the  jury  in  finding  more  than  the  actual  dam- 
ages proved.    Sehwarzel  v.  Holenehade^  29. 

14.  It  has  happened,  and  may  occur  again,  that  a  meritorious  inventor  of 

a  valuable  improvement,  after  spending  years  of  patient  thought 
and  toil  in  making  it  practically  useful,  and  obtaining  a  patent  for 
it,  has  been  wantonly  and  unjustly  pirated  upon,  and  compelled,  for 
the  establishment  of  his  rights,  to  engage  in  long,  vexatious,  and 
expensive  litigation,  in  which,  at  last,  the  sum  that  may  be  awarded 
by  the  verdict  of  a  jury  may  be  wholly  inadequate.  In  such  a  case, 
the  instincts  of  justice  would  demand  of  a  judge  that  he  should  ex- 
ercise the  discretion  vested  in  him  by  law,  in  trebling  the  damages.  lb. 

15.  But  when  the  plaintiff  has  no  Q\fi\m  or  merit  as  an  inventor,  but  is  the 

mere  assignee  of  a  patent,  which  he  has  purchased  on  speculation, 
the  law  will  give  him  the  actual  damages  which  his  evidence  shows 
he  has  sustained,  but  will  give  him  nothing  more.    lb, 

82 
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DOXTBLE  USE. 

16.  If  a  machine,  although  designed  to  separate  smut  from  wheat,  em- 

bodies the  principle  of  a  machine  afterward  patented  to  separate 
flour  from  bran,  and,  without  the  exercise  of  invention,  could  be 
changed  so  as  to  perform  the  same  functions  as  the  latter,  in  sub- 
stantially the  same  way,  the  patent  would  be  void.  Swip  v.  IFAuen, 
115. 

EVIDENCE. 

17.  The  original  presumptions  of  novelty  and  utility  arising  from  the 

grant  of  a  patent,  are  strengthened  by  its  extension.  WhitMy  v. 
Afourry,  45. 

18.  A  patent  is  prima  facte  for  a  new  and  useful  invention.    The  plaint- 

iff is  entitled  to  the  benefit  of  this  presumption,  and  so  is  the  de- 
fendant, if  he  claim  under  letters  patent.  Blanchard  v.  PuUmant 
84. 

19.  A  licensee  is  entitled  to  offer  in  evidence  the  letters  patent  of  his 

licensor,  as  a  defense  to  an  action  against  him  for  infringing  a  prior 
patent*    lb, 

20.  It  is  the  uniform  doctrine  of  all  the  courts  of  the  United  States  that 

they  will  presume  that  the  law  has  been  complied  with ;  and  they 
refuse  to  go  into  any  inquiry,  back  of  the  grant  by  the  commissioner, 
except  in  cases  of  fraud.    Swift  v.  Whisen^  115, 

21.  The  fact  that  the  original  patent  has  been  reissued  three  times,  and 

that  the  original  patent  had  been  thus  three  times  submitted  to  the 
investigation  of  the  Patent  Office,  would  be  a  presumption  In  favor 
of  the  fairness  of  the  transaction.    lb, 

22.  An  extension  strengthens  the  presumption  of  the  novelty  and  utility 

of  the  patent.    lb, 

23.  There  is  no  testimony  that  is  more  reliable,  in  regard  to  the  true  char- 

acter of  a  machine,  than  an  accurate  model ;  it  is  a  witness  that  can 
not  lie.    lb, 

24.  When  the  denial  of  infringement  in  the  answer,  under  oath,  is  not 

positive  and  unequivocal,  the  testimony  of  a  single  witness,  with 
corroboratiog  facts,  is  a  sufficient  proof  of  infringement.  Cfoodyear 
V.  Berry f  189. 

EXTENSION. 

25.  Upon  an  application  for  an  extension  of  a  patent,  the  law  requires  a 

very  rigid  scrutiny  into  the  original  claim  of  the  patentee  as  to  the 
novelty  and  utility  of  the  invention.    Swift  v.  TTAisen,  115. 
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TOHEIGN  USE. 

26.  If  a  machine  be  invented  and  used  in  a  foreign  country,  but  not  pat- 

ented, or  described  in  any  publication  or  work,  such  use  will  not  af- 
fect the  right  of  a  bona  fide  American  inventor  to  a  patent.  Swiji 
T.  Whiam^  115. 

TRAT7D. 

27.  If  facts  appear  which  are  sufficient  to  satisfy  the  jury  that  there  has 

been  f^aud  in  the  procurement  of  the  reissue,  either  actual  fraud  or 
circumstances  which  may  be  supposed  to  amount  to  constructive 
fraud,  the  reissued  patent  will  be  void.    Swift  v.  Whieen^  115. 

28.  There  may  be  a  constructive  fraud,  where  it  is  made  manifest  that  the 

reissued  patent  is  fraudulently  extended  beyond  the  claims  of  the 
original  patent  for  a  deceptive  purpose.    lb,    ^ 

INirBINQEMENT. 

29.  Where  charcoal  was  placed  in  a  pit,  into  which  a  red-hot  wheel  was 

lowered,  igniting  the  charcoal,  and  afterward  charcoal  and  wheels 
were  introduced  alternately :  Held^  that  the  wheels  were  placed  in  a 
'*  previously  heated  furnace  "  within  the  meaning  of  Whitney's  pat- 
ent.    Whitney  v.  Mowry^  46. 

30.  The  inventor  of  an  improvement  is  not  entitled  to  use  the  original 

invention.    Ih.  m 

INJUNCTION. 

31.  When  an  infringement  is  proven,  a  cessation  to  use  the  infringing 

article  is  no  bar  to  an  injunction  and  account.  The  party  whose 
rights  have  been  invaded  may  claim  protection  against  future  in- 
fringements.   Ooodyear  v.  Berry^  189. 

32.  A  court  will  not  exercise  jurisdiction,  by  granting  an  injunction  or 

otherwise  upon  the  allegation  in  a  bill  in  equity,  that  the  defendant 
has  surreptitiously  procured  a  patent  right  for  an  improvement  of 
which  the  complainant  avers  he  was  the  first  and  original  inventor, 
and  for  which  he  had  made  his  application  for  a  patent  right,  which, 
at  time  of  filing  his  bill,  had  not  been  passed  upon  by  the  commis- 
sioner of  patents.    Hoeltge  v.  HoeUer^  386. 

33.  The  defendants  having  a  patent,  all  the  presumptions  of  law  are  in 

favor  of  its  validity,  and  its  validity  can  not  be  collaterally  im- 
peached.   J6. 

34.  The  complainant,  by  his  own  showing,  has  only  an  inchoate  right  to  a 

patent  for  the  invention  in  question ;  and,  in  this  proceeding,  the 
court  can  not  anticipate  the  decision  of  the  commissioner  of  patents 
upon  his  application,  or  decide,  in  this  indirect  way,  on  the  va- 
lidity of  the  patent  of  the  defendants.    lb. 
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35.  If  the  complainant  succeeds  in  obtaining  a  patent,  he  will  be  in  a  po- 

sition to  contest  the  validity  of  the  defendants'  patent  by  a  suit 
against  them  for  an  infringement.    lb, 

36.  If  the  defendant,  at  the  time  of  the  filing  of  the  bill,  has  parted  with 

all  interest  in  the  infringing  .machine,  no  injunction  should  be 
granted  against  him.   BramtnerY.  Jan&a,  100. 

LICBNBXS. 

37.  A  licensee  may  proceed,  by  bill  in  equity  filed  in  his  own  name,  to 

enjoin  any  party  who  has  infringed  his  rights  under  the  lieeofle. 
Brammer  ▼.  Jonea,  100. 

PABTICULAB  PATXHTB. 

38.  Asa  Whitney  was  the  first  person  to  apply  a  process  of  slow  cooling 

analogous  to  annealing,  in  the  manufacture  of  chilled  cast-iron 
.  wheels,  thereby  preventing  inherent  strains  from  unequal  contrsc- 
tion.    lb, 

89.  This  invention  was  not  anticipated  by  the  ordinary  process  of  anneal- 
ing metals  as  applied  to  wheels,  other  than  oar  wheels.    lb. 

40.  The  application  of  annealing  to  the  art  of  manufacturing  oar  wheels 

was  new  and  patentable.    lb, 

41.  Neither  Whitney  nor  Howry  claim  the  apparatus.    The  invention  of 

Whitney  consists  in  the  process,  and  this  is  infringed  by  Mowry.  lb, 

42.  Morris'  patent  of  March  11,  1856,  and  the  reissue  thereof  dated  May 

27,  1862,  for  ^improvement  in  wood-bending  machines,"  defined, 
construed,  and  sustained.     Morris  v.  Royer,  66. 

43.  The  first  claim  of  said  patent  held  to  be  for  a  combination  of  a  sta- 

tionary form,  clamps,  and  levers,  whether  said  levers  do  or  do  not 
work  upon  fixed  fulcrums.    lb, 

44.  The  third  claim  held  to  be  for  the  elements  named  in  the  first  claim, 

in  combination  with  hooks,  or  hooks  and  pins,  to  hold  the  bent  wood 
to  the  form.    lb, 

45.  The  novelty  of  Morris'  patent  is  not  impeached  by  the  invention  de- 

scribed in  Thomas  Blanchard's  patent  of  December  18, 1849,  for  **  im- 
proved method  of  bending  wood."    lb, 

46.  A  machine  employing  a  stationary  form,  clamps,  and  levers,  in  which 

the  levers  did  not  work  upon  fixed  Ailorums,  held  to  be  an  infringe- 
ment of  Morris'  patent.    lb, 

47.  The  patent  of  John  0.  Morris,  of  March  11,  1856,  reissued  May  27, 

1862,  for  improvements  in  wood-bending  machines,  explained  in  its 
relation  to  the  patent  of  Thomas  Blanohard.  Blanehard  v.  iW^MOfi,  84. 


INDEX.  485 


Patents  and  Patent  Law. 


Patxkts  akd  Patjbkt  Law — Continued. 

48.  The  patent  of  Thomas  Blanch ard,  of  December  18,  1849,  reissued 

November  15,  1869,  is  for  a  combination  of  the  parts  composing  the 
wood-bending  machine  described  in  his  specification.    lb, 

49.  filanchard's  patent  is  for  a  wood-bending  machine  with  a  rotating 

form,  and  does  not  include  a  stationary  form.    Jh» 

50.  The  words  ''other  allied  gums''  and  "other  yulcanizable  gums,"  used 

in  the  specifications  and  claims  of  the  reissues  of  Nelson  Goodyear, 
are  not  intended  to  coyer  any  gum,  though  then  unknown,  which 
may  be  capable  of  vulcanization.  They  include  only  caoutchouc  and 
other  gums  then  known  to  be  yulcanizable.    Goodyear  v.  Berry^  189. 

51.  Hard  rubber  manufactured  under  the  patent  of  Edwin  L.  Simpson, 

dated  October  16,  1866,  is  an  infringement  of  the  Nelson  (Goodyear 
reissues.   lb. 

PLEADING. 

62.  To  justify  a  judgment  for  a  penalty  for  putting  the  word  "patent"  on 

an  unpatented  article,  the  declaration  must  allege,  and  there  must 
be  proof  on  the  trial,  that  the  article  was  legally  the  subject  of  a 
patent.     United  States  v.  Aforru,  23. 

PRACTICE. 

63.  Suits  for  the  recovery  of  the  penalty  prescribed  by  section  5  of  the 

act  of  August  29, 1842,  for  affixing  the  word  "patent"  to  unpatented 
articles,  must  be  brought  in  the  name  of  the  informer,  and  not  in  the 
name  of  the  United  States.     United  States  v.  Morris^  23. 

PRIOR  xrss. 

54.  If  a  prior  machine  were  merely  got  up  for  the  purpose  of  experiment, 

and  was  not  practically  tested,  it  would  not  constitute  a  practical 
invention.    Swift  y.  Whisen,  116. 

REISSUE. 

55.  A  construction  or  mode  of  operating  a  machine,  described  or  distinctly 

referred  to,  but  not  claimed,  in  an  original  patent,  may  be  claimed 
in  a  reissue.    Morria  v.  Royer^  66. 

56.  A  reissue  may  be  granted  to  an  assignee  of  an  assignee  of  letters  pc^^ 

ent.    Swift  v.  Whisen,  115. 

57.  A  reissue  may  be  granted  to  an  assignee,  upon  his  application,  with- 

out the  consent,  approbation,  or  knowledge  of  the  original  pat- 
entee,   lb. 

58.  If  a  certain  feature  of  the  original  invention  was  the  invention  of  the 

patentee  which  he  omitted  to  claim  in  his  specification  and  claim, 
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upon  the  surrender  of  the  patent,  hy  himself  or  an  assignee,  he  has 
a  right  to  incorporate  that  element  in  the  claims  for  a  reissued  pat- 
ent,   lb, 

69.  If  the  drawings  show  an  element  of  the  invention  which  the  patentee 
<  has  not  included  specially  in  his  claim,  it  is  evidence,  nevertheless, 
that  it  was  a  part  of  his  invention,  and  he  or  his  assignee  has  a  right 
to  incorporate  that  element  in  a  reissued  patent.    Ih. 

60.  It  is  in  accordance  with  the  late  decision  of  the  courts,  that  the  decis- 

ion of  the  commissioner  is  not  conclusive  upon  the  substantial  iden- 
tity of  the  inventions  claimed  in  the  original  and  reissued  patents. 
Goodyear  v.  Berry,  189. 

61.  The  case  of  Ooodyear  v.  Providence  Rubber  Cb.,  2  Fisher,  499,  ex- 

amined but  not  followed.    lb. 

RS8  JUDICATA. 

62.  So  far  as  principles  affecting  the  validity  of  letters  patent  have  been 

settled  by  prior  decisions  in  the  circuits,  they  will  be  regarded  as 
authoritative  and  final.    Ooodyear  v.  Berry,  189. 

6PXCIFICATI0N. 

63.  A  specification  is  addressed  to  workmen  skilled  in  the  art  to  which 

the  invention  relates,  and  something  may  properly  be  left  to  their 
judgment  and  discretion.     Whitney  v.  Mowry,  46. 

STATUTORY  PXNALTT. 

64.  Although  the  statute  affixes  a  penalty  for  placing  the  word  "  patent " 

on  an  unpatented  article,  yet  it  must  be  construed  to  mean  that  such 
■  article,  if  not  patented,  was  patentable.     United  States  v.  Morrie,  23. 

PENALTY.    See  Intehkal  Bbvenus. 

PERMITS.    See  Commercial  Intxrcoixrse  ;  Goktbaband  oir  War. 

PLEADING— 

1.  A  plaintiff  or  defendant  is  not  bound,  in  his  declaration  or  plea,  to 

anticipate,  notice,  and  remove  every  possible  exception,  answer,  or 
objection  which  may  exist,  and  with  which  his  adversary  may  in- 
tend to  oppose  him.  He  sufficiently  substantiates  the  charge  or 
answer  for  the  purpose  of  pleading,  if  his  pleading  establishes  a 
prima  faeie  charge  or  answer.    Hammer  ▼.  Kaufman,  1. 

2.  It  is  not  necessary  to  state  matter  which  should  come  from  the  other 

side.  Matter  in  defeasance  of  an  action  need  not  be  stated,  and 
whenever  there  is  a  circumstance,  the  omission  of  which  is  to  defeat 
the  plaintiffs  right  of  action,  prima  faeie  well  founded,  whether 
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called  by  the  name  of  a  proviso,  or  a  condition  subsequent,  it  must, 
in  its  nature,  be  matter  of  defense,  and  ought  to  be  shown  in  plead- 
ing by  the  opposite  party,    lb, 

3.  The  judgment  of  a  court  of  record  can  not  be  collaterally  impeached, 

and  the  plea  that  the  judgment  set  forth  in  the  record  on  which  this 
suit  is  brought  was  obtained  "by  fraud,  duress,"  etc.,  is  bad,  and  a 
demurrer  to  it  will  be  sustained.    Randolph  y.  Kinff^  104. 

• 

4.  A  declaration,  stating  as  the  cause  of  action  that  the  plaintiffs  are  the 

holders  of  certain  bills  of  exchange,  drawn  by  the  agent  of  the  de- 
fendant, and  accepted  by  him,  pursuant  to  a  special  agreement  for 
that  purpose  between  the  parties,  averring  that  the  bills  were  drawn 
on  a  sufficient  consideration,  and  were  duly  accepted  by  the  defend- 
ant, and  were  protested  for  non-payment,  is  good  on  demurrer.  Osn- 
iral  Ohio  Railroad  v.  Thompaorij  296. 

6.  As  the  case  in  equity  between  these  parties  was  appealed  to  the  Su- 
preme Court,  and  the  decision  by  that  court  was  that  the  plaintiffs' 
remedy  was  by  action  at  law,  and  that  the  case  must  be  remanded 
to  this  court  for  trial  at  law,  the  plaintiffs'  right  thus  to  sue  can  not 
be  controverted.    lb. 

6.  It  is  no  objection  to  the  declaration,  that  the  plaintiffs  set  forth,  as 

the  consideration  on  which  the  defendant  agreed  to  accept  and  pay 
the  bills,  that  the  plaintiffs  had  agreed  to  transport  mules  and  horses 
for  the  defendant,  and  had  transported  them  according  to  agreement, 
and  had  drawn  the  bills  in  question  as  payment  of  the  freight  of  the 
animals,  whereby  their  right  of  action  had  accrued.    lb. 

7.  The  material  question  in  this  case  arises  on  the  demurrer  to  the  third 

special  plea  of  the  defendant,  stating  as  a  defense  certain  special 
agreements  between  the  parties  relating  to  the  transportation  of  the 
animals,  and  averring  a  failure  of  the  consideration  on  which  the 
bills  in  question  were  drawn  and  accepted,  by  reason  of  the  careless, 
negligent,  and  tortious  manner  of  transporting  the  animals,  whereby 
the  defendant  suffered  damage  in  excess  of  the  sum  for  which  the 
bills  were  drawn.  This  plea  is  defective  in  not  responding  to  the 
cause  of  action  as  set  out  in  the  declaration.    lb. 

8.  The  cause  of  action  set  out  in  the  declaration  is  substantially  on  the 

undertaking  and  promise  of  the  defendant  to  accept  and  pay  the 
bills  as  drawn,  pursuant  to  the  agreement  between  the  parties,  and 
his  failure  to  perform  that  agreement.    lb. 

9.  Nothing  is  set  forth  in  the  plea  in  avoidance  of  the  defendant's  lia- 

bility on  his  special  agreement  to  accept  and  pay  the  bills*,  and,  as 
a  commercial  transaction,  his  refusal  to  pay  the  bills,  and  suffering 
them  to  be  protested,  is  a  good  cause  of  action  against  him  by  the 
holders.    lb. 
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10.  The  plea  is  also  demurrable  in  that,  while  in  its  structure  it  is  a  plea 

in  bar  to  the  action,  it  sets  up,  by  way  of  set-off,  a  claim  to  a  judg- 
ment for  a  large  amount,  as  damages  sustained  by  the  defendant  for 
the  alleged  wrongful  and  tortious  conduct  of  the  plaintiffs  in  the 
transportation  of  the  animals.  This  subjects  the  plea  to  the  objec- 
tion of  duplicity.    Ib» 

11.  If  intended  as  a  claim  for  unliquidated  damages,  it  must  be  set  forth 

in  a  separate  plea.    lb, 

12.  The  plea  is  also  fatally  defective  in  its  showing  that  the  alleged  dam- 

age sustained  by  the  defendant  was  for  the  wrongs  or  torts  to  prop- 
erty, of  which  he  was  only  interested  with  other  parties*,  and  is  no 
response  to  the  declaration  setting  out  a  breach  of  the  defendant's 
separate  and  individual  promise.    lh> 

13.  If  the  parties  who  were  interested  in,  or  owners  of,  the  animals  have 

sustained  the  damages  asserted,  by  the  wrongful  or  tortious  acts  of 
the  plaintiffs,  their  remedy  must  be  by  a  separate  action  against  the 
plaintiffs  on  that  basis.    lb. 

14.  The  defendant  can  not  maintain  his  right  to  set  up  the  defense  that 
«  the  plaintiffs  were  guilty  of  torts  to  the  property  of  Thompson  and 

Groom,  and  other  parties,  on  the  ground  that  he  was  the  bailee  of 
the  property,    id. 

See  Imfortatiok  ;  Dbolabatiok. 

POSSESSION— 
The  possession  of  property  by  an  agent  to  sell,  under  a  special  agree- 
ment for  that  purpose,  is  the  possession  of  the  owner.    Erdhotue  v- 
HiekenloopeTf  392. 

'POSTMASTERS 

1.  Section  3  of  the  act  of  Congress  of  March  3,  1851,  authorises  the 

postmaster-general  to  deliver  postage  stamps  to  a  deputy  postmaster 
without  prepayment.     United  States  v.  Maean^  183. 

2.  -The  intention  of  Congress  by  said  section  was  to  require  prepayment 

for  postage  stamps  of  persons  not  deputy  postmasters.    Jb. 

3.  Under ^ the  said  act,  the  sureties  upon  the  official  bond  of  a  deputy 

postmaster  are  liable  for  postage  stamps  received  by  their  principaL 
lb. 

See  Sureties. 

PRACTICE— 

1.  The  courts  of  the  United  States  take  cognizance  of  cases  to  enforce 
remedies  given  by  a  State  statute,  where  the  plaintiff  who  sues  is  a 
citizen  of  another  State.    Ooshom  v.  Alexander,  158. 
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2.  It  is  the  practice  in  the  courtB  of  the  United  States,  where  an  indict- 
ment has  been  quashed,  to  hold  the  defendant  in  custody  to  answer 
to  a  new  indictment.     United  Staiss  ▼.  Dusting  332. 

PBBFEBBNGS.    See  Bakkbuptot. 

PBOMISSOBY  NOTES.    See  Bankbuptct  {fraud) ;  Indorseb. 

PBOOF.    SeeEyiDENOE;  Internal  Beyenus}  Characteb. 

PUBCHASBBr- 

1.  The  consignee  of  goods,  wares,  or  merchandise  subject  to  duty,  im- 

ported into  the  United  States  at  an  alleged  fraudulent  undervalua- 
tion, who  has  no  knowledge  of  such  fraud,  and  who,  in  good  faith, 
makes  advances  to  the  consignor,  and  incurs  expenses  in  the  storage 
and  management  of  the  property  occupies  the  position  of  a  bona  fide 
purchaser,  and  his  title  will  be  protected.  United  States  v.  Fifty^ 
three  Boxes  Havana  Sugary  346. 

2.  A  bona  fide  purchaser  of  such  property,  before  the  United  States  has 

elected  whether  to  proceed  for  a  forfeiture  or  sue  for  the  value  of  the 
property,  will  hold  the  same  as  against  the  government  claiming  a 
forfeiture  for  fraud  in  the  importation.    J6. 

See  Title. 
BATIPICATION.    See  Internal  Bevenue. 

BECOBD— 

1.  The  record  of  a  court  of  competent  jurisdiction  in  a  case  between  the 

same  parties,  involving  the  same  property,  and  prosecuted  for  the 
same  object  as  the  second  suit,  is  conclusive  of  the  facts  appearing  in 
it.     United  States  v.  Chie  Distillery,  399.  ^ 

2.  But  where,  as  in  this  case,  the  proceeding  is  for  the  forfeiture  of  a  dis- 

tillery, and  numerous  articles  of  property  pertaining  to  it,  specified 
in  the  information,  for  fraudulent  distillation,  a  record  proving  the 
forfeiture  of  spirits  from  the  same  distillery,  for  alleged  frauds,  by 
the  decree  of  another  court,  is  not  conclusive  evidence  of  the  frauds 
charged  in  this  information.    lb. 

3.  But  such  record  is  admissible  to  the  jury  as  a  circumstance  strength- 

ening the  presumption  of  the  frauds  charged  in  this  case ;  and  also 
as  corroborative  of  the  witnesses  testifying  for  the*  United  States, 
who  are  accomplices  in  the  commission  of  the  frauds.    lb. 

See  Construction  ;  Constitutional  Law. 
BBS  JUDICATA.    See  Becord. 
BESTBAINING  ORDEB.    Sec  Jubisdiotion. 
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RETURN.    See  JTmisDioTioK ;  Shsritf. 

REVENUE— 

1.  The  first  count  in  the  information  is  based  on  section  66  of  the  act  of 

1799,  and  the  second  on  section  1  of  the  act  of  March,  1863,  but 
they  both  contain  substantially  the  charge  of  fraud  in  entering 
books  at  the  custom-house,  at  a  fraudulent  undervaluation.  Both 
counts  charge  that  the  entry  at  a  false  valuation  was  with  an  intent 
to  defraud  the  United  States  of  the  full  legal  tax  or  duty.  United 
States  V.  Seventy-eight  Caees  of  Books,  281. 

2.  The  evidence  must  satisfy  the  jury  that  the  books  were  invoiced  be- 

low their  value,  and  also  that  this  was  done  with  the  intent  charged 
in  the  information.    lb, 

3.  The  entire  entry  at  Port  Huron  embraced  204  boxes,  but  of  these,  78 

only  were  sent  to  Cincinnati  and  seised  there,  and  are  all  now  pro- 
ceeded against  for  forfeiture ;  but  in  considering  the  question  of  un- 
dervaluation, the  jury  may  look  to  the  entry  of  the  204  cases.  Eight 
of  the  78  cases  having  been  releiised  from  seizure,  there  were  but  64 
cases  to  which  the  question  of  forfeiture  applies.    lb. 

4.  The  books  were  purchased  in  London  and  Edinburgh,  were  shipped 

to  Montreal,  and  there  the  invoices  were  made  out,  and  were  verified 
before  the  vice-consul  of  the  United  States  at  that  place,  and  the  in- 
voice prices  should  have  been  the  value  of  the  books  at  that  place, 
but  in  determining  the  value  at  Cincinnati,  the  cost  of  transportation 
from  Montreal  to  that  place  is  to  be  added.    lb, 

6.  The  question  in  the  case  is  one  of  fraud,  which  is  partly  a  question  of 
fact  and  partly  of  law.  It  is  for  the  jury  to  find  the  facts  proving 
the  alleged  f^aud,  and  for  the  court  to  determine  whether  the  fSacts 
proved  import  a  fraud  in  law.    Ibi 

6.  There  can  be  no  question,  if  the  jury  are  satisfied  that  the  claimant 

entered  the  books  knowingly  at  a  false  valuation,  it  is  a  legal  fraud, 
and  subjects  the  books  to  forfeiture.    lb, 

7.  The  fraudulent  entry  of  goods  at  less  than  their  actual  value  subjects 

them  to  forfeiture  under  section  1  of  the  act  of  Congress  of  March 
3,  1863;  but  that  section,  to  constitute  such  a  fraudulent  entry  as 
will  subject  the  goods  to  forfeiture,  requires  that  the  entry  should 
have  been  knowingly  made  on  a  false  invoice.  United  States  v.  Fifty- 
three  Boxes  Hava-na  Sugar,  346. 

8.  Where  the  United  States  claims  the  forfeiture  of  sugars,  on  the  ground 

that  they  were  entered  as  of  a  grade  which  subjected  them  to  a  duty 
df  three  cents  jper  pound,  when  they  were  of  a  grade  subjecting  them 
to  five  cents  per  pound,  it  must  appear,  by  the  evidence,  that  the  im- 
porter had  knowledge  of  the  false  grade,  and  that  a  fraud  was  in- 
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tended ;  and,  if  this  guilty  knowledge  and  intent  are  negatived  by 
the  evidence,  there  is  no  ground  for  a  Judgment  of  forfeiture.    lb. 

9.  The  entry  of  property  at  a  custom-house  at  a  false  valuation  does  not 
subject  it  to  forfeiture  under  section  4  of  the  act  of  July,  1866,  "to 
prevent  smuggling  and  other  purposes  *,"  the  scope  and  intent  of  said 
section  being  to  prevent  the  clandestine  introduction  of  property  into 
the  United  States,  to  evade  the  payment  of  duties,  known  as  amug- 
gling^  in  the  accepted  sense  of  that  term ;  and  does  not  apply  to  a 
false  entry  at  a  custom-house.    lb. 

See  Importation. 

SALE- 
If,  at  the  time  of  the  sale  of  a  horse,  the  animal  is  subject  to  a  disease 
known  to  the  seller,  which  he  conceals,  and  which  was  not  discovera- 
ble by  the  buyer  with  ordinary  vigilance,  the  sale  is  fraudulent. 
Pease  v.  McCUUand^  42. 

See  Intsrkal  Bxysnus. 

SALVAGE— 

1.  Ferry-boats,  or  any  other  property  of  value,  adrift  on  the  Ohio  river 

and  in  peril,  are  the  subjects  of  a  salvage  service.  Steamboat  Cheeee- 
man  v.  Tuio  Ferry-boats,  363. 

2.  To  constitute  a  good  salvage  service,  it  is  enough  to  show  that  the 

property  rescued  was  exposed  to  danger  greater  than  is  incurred  in 
ordinary  navgation,  and  it  need  not  be  proved  that  the  danger  was 
imminent  or  immediate.    lb. 

3.  The  claim  that  the  property  was  in  possession  of  prior  salvors  is  not 

sustained,  if  it  appear  that  their  efforts  to  save  it  had  not  been  and 
would  not  be  successful.    lb. 

4.  Those  in  possession  are  estopped  from  claiming  as  salvors,  if  they  re- 

quested the  aid  of  those  who  interposed  and  saved  the  property.  lb, 

6.  Where  the  facts  in  a  case  show  a  legal  salvage  service  by  the  libel- 
lants,  but  not  of  the  highest  order  of  merit,  they  are  not  entitled  to 
a  high  rate  of  compensation.    lb. 

SSRYIGE.    See  Jubisdiotiok;  Parties;  'BquiTY  ( Jurisdiction). 

SHERIFF— 
1.  A  sheriff  made  the  following  return  upon  an  execution :  "  Received 
this  writ  April  19,  1866,' at  four  o'clock  p.  M.,  and  on  examination  I 
find  that  the  lands  within  described  have  all  been  sold  under  a  pro- 
ceeding in  favor  of  Robert  Boyd,  in  the  court  of  common  pleas, 
against  the  defendants  and  others  \  and  as  to  the  command  for  a  fur- 
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ther  levy,  I  have  made  search,  and  can  find  no  property  of  the  de- 
fendants, or  either  of  tbenii  in  ray  bailiwick  whereon  to  levy." 
Held,  that  it  sufficiently  appeared  by  the  return  upon  the  execution^ 
that  the  defendants  had  not  sufficient  property  to  satisfy  the  writ. 
Ooshom  v.  Alexander^  158. 

2.  A  sheriff  is  protected  from  liability  in  obeying  the  command  of  an  ex- 
ecution on  a  dormant  judgment,  and  his  proceedings  can  not  be  col- 
laterally impeached,  especially  by  the  person  at  whose  instance  they 
have  been  commenced.    lb. 


SPBOIALTY.    See  Constbuction. 

STATUTE  OF  LIMITATIONS— 

1.  In  an  action  of  the  Circuit  Oourt  of  the  United  States,  on  the  record 

of  a  judgment  in  another  State,  in  a  plea  that  the  action  is  barred 
by  the  statute  of  limitations,  the  statute  of  Ohio,  as  the  lex  forif  con- 
trols the  question.    Randolph  v.  KLng^  104. 

2.  The  statute  of  limitations  does  not  commence  running  until  the  plaint- 

iff is  apprised  of  the  fact  that  the  bonds  were  sold  at  a  higher  rate 
than  that  at  which  the  defendant  accounted  to  the  plaintiff  for  them. 
Dunlevy  v.  Moutry^  214. 

3.  The  statute  of  Ohio  fixes  the  bar  at  six  years,  but  that  period  not  hav- 

ing elapsed  between  such  discovery  and  the  commencement  of  this 
action,  the  plaintiff's  claim  is  not  barred.    P>, 

See  Suit. 

STATUTE  OF  FRAUDS.    See  Equitt  {Pleading  and  Practiee), 

STEAMBOAT— 
On  all  steamboats  navigating  the  western  rivers  there  should  be  a  com- 
petent and  vigilant  lookout.     Ruek  v.  Steamboat  Freestone,  234. 

See  Inspection. 

SUFFRAGE.    See  Constitutional  Law. 

SUIT— 

1.  Suit  was  broughtj  in  1867,  on  an  appeal  bond  executed  in  1839,  under 
the  provisions  of  the  statute  of  1831  regulating  judgments  and  exe- 
cutions, which  provided  **  that  in  all  cases  where  judgment  shall  be 
rendered  in  the  Supreme  Court  against  the  appellants,  .  .  .  the 
successful  party  shall,  before  he  brings  suit  on*  the  appeal  bond,  issue 
execution  against  the  principal  debtor,"  etc.  Held,  that  said  pro- 
vision was  repealed  by  the  code  of  Ohio  which  took  effect  in  1853, 
yet  being  in  force  when  the  appeal  bond  was  executed,  it  is  the  law 
of  the  contract,  and  applies  to  all  bonds  dated  before  the  adoption  of 
the  code.     Ooehorn  v.  Alexander,  168. 
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2.  The  Ohio  statute  of  1831  makes  a  condition  precedent  to  the  right  to 

sue  the  surety  in  an  appeal  bond,  that  it  shall  appear  by  the  return 
upon  the  execution  that  the  principal  in  the  bond  had  not  property 
sufScient  to  satisfy  the  execution,  and  this  court  can  not  give  it  a 
construction  in  conflict  with  this  requirement.    lb, 

3.  The  statute  referred  to  provides  that  an  action  on  the  appeal  bond 

shall  be  barred  after  one  year  from  the  return  of  the  execution  that 
the  principal  has  no  property.  Where  an  execution  was  issued 
against  the  principal  on  a  dormant  judgment  by  complainants,  such 
execution  and  the  return  thereon  were  not  nullities;  they  are  void- 
able but  not  void.    lb. 

SUBBTIES— 

1.  The  liability  of  the  sureties  on  the  bond  of  a  manufacturer  of  tobacco, 

given  in  pursuance  of  section  12  of  the  act  of  Congress  of  March  3 
1863,  does  not  cease  upon  the  expiration  of  his  license  as  such  manu- 
facturer.    United  States  v.  Trueadellj  78. 

2.  The  sureties  upon  the  bond  of  a  deputy  postmaster,  which  stipulates 

that  the  principal  shall  faithfully  account  for  postage  stamps  re- 
ceived by  him,  are  liable  as  upon  a  valid  contract  at  common  law. 
United  States  v.  Mason^  183. 

See  FosTMASTXB ;  Internal  Bxyxnue. 

TITLE— 

1.  Where  property  subject  to  duty  is  imported  into  the  United  States  at 

a  fraudulent  undervaluation,  a  bona  fide  purchaser  before  the  gov- 
ernment has  instituted  any  proceedings,  or  made  its  election  to  pro- 
ceed in  rem  for  a  forfeiture,  or  to  sue  for  the  value  of  the  property, 
obtains  a  good  title,  unaffected  by  the  fraud  in  the  entry.  United 
States  V.  Sundry  Boxes  Havana  Sttgar,  342. 

2.  The  government,  in  such  case,  has  no  lien  on  the  property  in  the  pos- 

session of  such  purchaser,  for  the  deficiency  in  the  duty  paid.    lb, 

3.  If  such  a  lien  existed  in  this  case,  a  forfeiture  could  not  be  claimed,  as 

that  ground  is  not  set  up  in  the  information.    lb. 

See  FuRCHAsxB ;  Internal  Betsnitx. 
TOBT.    See  Action. 

TJNDEBVALUATION.    See  Title;  Purchaser;  Beyxnus. 
USUBY.    See  National  Banks. 

VBBDIOT— 

The  law  does  not  tolerate  the  slightest  taint  of  corruption,  or  the  least 
impropriety  of  conduct  on  the  part  of  a  Juror,  and  proof  that  on^ 
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juror  has  disregarded  the  obligations  resting  upon  him  and  has  acted 
corraptly,  so  infects  a  yerdict  with  fraud  as  to  make  it  a  nullity. 
UniUd  Siaies  ▼.  Chaffee^  147. 

See  Action. 
VOTING.    See  Conbtitutional  Law. 

WAIVBR— 

Where  a  co-defendant,  who  resides  in  a  district  other  than  the  one 
where  suit  is  brought,  voluntarily  appears  and  pleads  to  the  suit 
jointly  with  the  other  defendants,  it  is  b  waiver  of  any  exception  to 
the  jurisdiction  of  the  court.    McClaaky  v.  (hbb,  16. 

WITNESSES— 
The  willful  false  statement  of  a  witness  as  to  a  fact  material  in  the 
case,  may  be  a  ground  for  the  rejection  of  his  entire  evidence^  except 
such  as  is  corroborated  by  credible  evidence.     United  States  v.  Har^ 
riesj  311. 

See  New  Tbial. 
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